
  

 
 

 

 

 

 

 

 

 

 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 
 
In re: 
 
Tuesday Morning Corporation, et al.,1 

  
Debtors. 

 

§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 23-90001 
 
Jointly Administered 

ORDER APPROVING (I) THE SALE OF CERTAIN OF THE  
DEBTORS’ ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS, 

ENCUMBRANCES, AND INTERESTS, (II) THE AGREEMENT, AND (III) GRANTING 
RELATED RELIEF  

 
Upon consideration of the Motion of Debtors for Entry of (I) an Order (A) Approving Bid 

Procedures in Connection with the Potential Sale of Certain of the Debtors’ Assets, (B) Scheduling 

an Auction and Sale Hearing, (C) Approving the Form and Manner of Notice Thereof, (D) 

Authorizing the Debtors to Designate a Stalking Horse Purchaser, (E) Approving Procedures for 

the Assumption and Assignment of Contracts and Leases, and (F) Granting Related Relief; and 

                                                 
1  The Debtors in these Chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, include: Tuesday Morning Corporation (8532) (“TM Corp.”); TMI Holdings, Inc. (6658) 
(“TMI Holdings”); Tuesday Morning, Inc. (2994) (“TMI”); Friday Morning, LLC (3440) (“FM LLC”); Days of the 
Week, Inc. (4231) (“DOTW”); Nights of the Week, Inc. (7141) (“NOTW”); and Tuesday Morning Partners, Ltd. 
(4232) (“TMP”). The location of the Debtors’ service address is 6250 LBJ Freeway, Dallas, Texas 75240. 

United States Bankruptcy Judge
Signed April 28, 2023

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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(II) an Order (A) Approving the Sale of Certain the Debtors’ Assets Free and Clear of All Liens, 

Claims, Encumbrances, and Interests, (B) Authorizing the Assumption and Assignment of 

Contracts and Leases, and (C) Granting Related Relief (the “Sale Motion”) [Docket No. 271] of 

the above-captioned debtors and debtors in possession (the ”Debtors”), which requests an order 

(this “Sale Order”) that, among other things, authorizes and approves the sale, assignment, 

transfer, conveyance and delivery of certain of the Debtors’ assets, with such sale being free and 

clear of any and all liens, encumbrances and claims of any nature; and this Court having entered 

the Order (I) Approving Bid Procedures in Connection with the Potential Sale of Certain of the 

Debtors’ Assets, (II) Scheduling an Auction and a Sale Hearing, (III) Approving the Form and 

Manner of Notice Thereof, (IV) Authorizing the Debtors to Designate a Stalking Horse Purchaser, 

(V) Approving Procedures for the Assumption and Assignment of Contracts and Leases, and (VI) 

Granting Related Relief on March 20, 2023 [Docket No. 558]; and this Court having reviewed and 

considered the Sale Motion and any objections thereto; and this Court having heard statements of 

counsel and the evidence presented in support of the relief requested by the Debtors in the Sale 

Motion at a hearing before this Court on April 27, 2023 (the “Sale Hearing”); and upon the full 

record of these Chapter 11 Cases, including the Sale Hearing; and it appearing that no other notice 

need be given; and it further appearing the legal and factual bases set forth in the Sale Motion and 

the record made at the Sale Hearing establish just cause for the relief granted herein; and after due 

deliberation and sufficient cause therefor: 

THE COURT FINDS AND DETERMINES THAT: 

The Transaction 

A. On April 24, 2023, the Debtors and Hilco Merchant Resources, LLC (“Hilco” or 
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the “Purchaser”)2 entered into an Asset Purchase Agreement (together with all related 

agreements, schedules and exhibits thereto, including the Agency Agreement in substantially the 

form annexed thereto as Exhibit “A”, collectively the “Agreement”), pursuant to which, subject 

to customary conditions to closing (including the entry of this Sale Order), (i) the Debtors have 

agreed to (x) sell, transfer, convey and assign to Purchaser (or at Purchaser’s sole election to a 

Designated Purchaser), the APA Assets and Assumed Liabilities, and (y) appoint Hilco as its 

exclusive agent for purposes of conducting the Store Closing Sales in accordance with the terms 

of the Agency Agreement, and (ii) Purchaser (or where applicable a Purchaser Designee) will 

assume certain Assumed Liabilities (as set forth in and as limited by Section 2.4 of the Asset 

Purchase Agreement). 

Jurisdiction, Final Order, and Statutory Predicates 

B. The findings and conclusions set forth herein constitute the Court’s findings of fact 

and conclusions of law pursuant to Rule 7052 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”), made applicable to this proceeding pursuant to Bankruptcy Rule 9014.  To 

the extent any of the following findings of fact constitute conclusions of law, they are adopted as 

such. To the extent any of the following conclusions of law constitute findings of fact, they are 

adopted as such. 

C. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 

and the District Court’s Miscellaneous Order No. 33, Order of Reference of Bankruptcy Cases and 

Proceedings Nunc Pro Tunc dated August 3, 1984. 

D. This matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).  

                                                 
2  Terms used and not defined herein have the meanings given in the Agreement or the Sale Motion, as the context 

makes applicable.  
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E. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

F. The bases for the relief requested in the Sale Motion are sections 105(a), 363, 503, 

and 507 of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”), 

Bankruptcy Rules 2002, 6004, 9007, and 9014, and Section E of the Complex Case Procedures. 

G. This Sale Order constitutes a final and appealable order within the meaning of 28 

U.S.C. § 158(a). Notwithstanding Bankruptcy Rules 6004(h), and to any extent necessary under 

Bankruptcy Rule 9014 and Rule 54(b) of the Federal Rules of Civil Procedure, as made applicable 

by Bankruptcy Rule 7054, the Court expressly finds there is no just reason for delay in the 

implementation of this Sale Order, and waives any stay and expressly directs entry of judgment as 

set forth herein. 

Retention of Jurisdiction 

H. It is necessary and appropriate for the Court to retain jurisdiction to, among other 

things, interpret, implement, and enforce the terms and provisions of this Sale Order and the 

Agreement, including its related documents, all amendments thereto and any waivers and consents 

thereunder and each of the agreements executed in connection therewith to which the Debtors are 

a party or which has been assigned by the Debtors to the Purchaser (or to a Designated Purchaser, 

as may be applicable), and to adjudicate, if necessary, any and all disputes involving the Debtors 

concerning or relating in any way to, or affecting, the Sale or the other transactions contemplated 

in the Agreement, and related documents. 

Corporate Authority; Consents and Approvals 

I. Each of the Debtors has, to the extent necessary or applicable, (a) the full corporate 

power and authority to execute and deliver the Agreement and all other documents contemplated 

thereby, (b) all corporate authority necessary to consummate the transactions contemplated by the 

Agreement (including for the avoidance of doubt, the conduct of the Store Closing Sales in 
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accordance with the Agency Agreement), and (c) taken all corporate action necessary to authorize 

and approve the Agreement and the consummation of the transactions contemplated thereby. The 

Sale and the Agreement (including for the avoidance of doubt, the conduct of the Store Closing 

Sales in accordance with the Agency Agreement) have been duly and validly authorized by all 

necessary corporate action. No consents or approvals, other than those expressly provided for in 

the Agreement and this Sale Order, are required for the Debtors to consummate the Sale, the 

Agreement, or the other transactions contemplated thereby. 

Notice of Sale, Auction, Sale Hearing,  
Agreement, and Proposed Assumption and Assignment 

J. Actual written notice of the Sale Motion, the Sale, the Auction, the Agreement, the 

Sale Hearing, and the transactions contemplated thereby, and a reasonable opportunity to object 

or be heard with respect to the Sale Motion and the relief requested therein, has been afforded to 

all known interested entities and parties, including, without limitation, the following entities and 

parties: (a) the U.S. Trustee; (b) counsel to the Official Committee of Unsecured Creditors (the 

“Committee”); (c) counsel to the Prepetition Secured Lender; (d) the Internal Revenue Service; 

(e) all state and local taxing authorities with an interest in the APA Assets; (f) all governmental 

agencies with an interest in the Sale and transactions proposed thereunder; (g) all parties known 

or reasonably believed to have asserted an Interest in the APA Assets; (h) the Contract 

Counterparties; and (i) any party that has requested notice pursuant to Bankruptcy Rule 2002.  

K. In accordance with the provisions of the Bid Procedures Order, the Debtors have 

served notice upon Contract Counterparties of the relevant Cure Amounts.  Service of such notice 

was good, sufficient, and appropriate under the circumstances, and no further notice need be given 

in respect of establishing a Cure Amount for the Contracts.  Subject to the right to supplement a 
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Cure Amount objection set forth below, each of the Contract Counterparties has had an adequate 

opportunity to object to the Cure Amounts set forth in the notice. 

L. As evidenced by the affidavits of service previously filed with the Court, proper, 

timely, adequate, and sufficient notice of the Sale Motion, the Sale, the Auction, the Agreement, 

the Sale Hearing, and the transactions contemplated thereby has been provided in accordance with 

the Bid Procedures Order and Bankruptcy Code sections 105(a), and 363 and Bankruptcy Rules 

2002, 6004, 6006, 9007, 9008, and 9014. The notices described herein were good, sufficient, and 

appropriate under the circumstances, and provided all interested parties with timely and proper 

notice of the Sale, the Auction, and the Sale Hearing, and no other or further notice of the Sale 

Motion, the Sale, the Auction, the Agreement, or the Sale Hearing is or shall be required. 

M. A reasonable opportunity to object and be heard with respect to the Sale, the 

Agreement and the Sale Motion, and the relief requested therein, has been afforded to all interested 

persons and entities. 

N. The disclosures made by the Debtors concerning the Sale Motion, the Agreement, 

the Auction, the Sale Hearing, and the Sale were good, complete, and adequate. 

O. The Debtors have articulated good and sufficient reasons for this Court to grant the 

relief requested in the Sale Motion. 

Auction 

P. The Debtors conducted the Auction on April 19-20, 2023 in connection with, and 

have otherwise complied in all respects with, the Bid Procedures Order. The Auction process set 

forth in the Bid Procedures Order afforded a full, fair, and reasonable opportunity for any entity to 

make a higher or otherwise better offer to purchase the APA Assets. The Auction was duly noticed 

and conducted in a non-collusive, fair, and good faith manner, and a reasonable opportunity was 

given to any interested party to make a higher or otherwise better offer for the Debtors’ assets at 
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the Auction. The Auction was transcribed and the transcript of the Auction was introduced into 

evidence at the Sale Hearing. At the conclusion of the Auction, the Debtors determined, in the 

exercise of their good faith business judgment, that the Purchaser submitted the highest or 

otherwise best bid for the APA Assets and, accordingly, the Purchaser was determined to be the 

Successful Bidder for the APA Assets. 

Good Faith of Purchaser 

Q. As demonstrated by the representations of counsel and other evidence proffered or 

adduced at the Sale Hearing, the Debtors and their advisors marketed the Debtors’ assets, including 

the APA Assets, to secure the highest and best offer. The terms and conditions set forth in the 

Agreement are fair, adequate, and reasonable, including the amount of the Purchase Price, which 

is found to constitute reasonably equivalent and fair value. 

R. The Purchaser is not an “insider” or “affiliate” of any of the Debtors, as those terms 

are defined in section 101 of the Bankruptcy Code, and no common identity of incorporators, 

directors, managers, controlling shareholders, or other insider of the Debtors exist between the 

Purchaser and the Debtors. 

S. The Debtors and the Purchaser extensively negotiated the terms and conditions of 

the Agreement in good faith and at arm’s length. The Purchaser (or a Designated Purchaser, where 

applicable) is purchasing the Acquired Assets and has entered into the Agreement in good faith 

and is a good faith buyer within the meaning of Bankruptcy Code section 363(m), and is therefore 

entitled to the full protection of that provision, and otherwise has proceeded in good faith in all 

respects in connection with this proceeding in that, inter alia: (i) the Purchaser recognized the 

Debtors were free to deal with any other party interested in purchasing the Debtors’ assets; (ii) the 

Purchaser agreed to subject its bid to competitive bidding at the Auction; (iii) all payments to be 
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made by the Purchaser and other agreements or arrangements entered into by the Purchaser in 

connection with the Sale have been disclosed; (iv) the Purchaser has not violated Bankruptcy Code 

section 363(n) by any action or inaction; (v) no common identity of directors or controlling 

stockholders exists between the Purchaser and the Debtors; and (vi) the negotiation and execution 

of the Agreement was at arm’s length and in good faith. 

T. Neither the Debtors nor the Purchaser have engaged in any conduct that would 

cause or permit the Agreement to be avoided under Bankruptcy Code section 363(n). The Debtors 

and the Purchaser were represented by their own respective counsel and other advisors during such 

arm’s length negotiations in connection with the Agreement and the Sale. 

U. No party has objected to the Sale, the Agreement, or the Auction on the grounds of 

fraud or collusion. 

V. Accordingly, the Purchaser is purchasing the Acquired Assets in good faith and is 

a good-faith buyer within the meaning of Bankruptcy Code section 363(m), and shall otherwise 

deal with the Designated Assets in a manner that is consistent with the terms of the Agreement, 

including, for the avoidance of doubt, the Agency Agreement. The Purchaser is therefore entitled 

to all of the protections afforded under Bankruptcy Code section 363(m). 

Highest and Best Offer 

W. The Debtors conducted a sale process in accordance with, and have otherwise 

complied in all respects with, the Bid Procedures Order. The sale process set forth in the Bid 

Procedures Order afforded a full, fair, and reasonable opportunity for any person or entity to make 

a higher or otherwise better offer to purchase the Debtors’ assets. The Auction was duly noticed 

in a non-collusive, fair, and good-faith manner, and a reasonable opportunity was given to any 
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interested party to make a higher and better offer for the Debtors’ assets, including the APA Assets, 

at the Auction. 

X. The Agreement constitutes the highest or otherwise best offer for the APA Assets, 

and will provide a greater recovery for the Debtors’ estates than would be provided by any other 

available alternative. The Debtors’ determination that the Agreement constitutes the highest or 

otherwise best offer for the APA Assets constitutes a valid and sound exercise of the Debtors’ 

business judgment. 

Y. The Agreement represents a fair and reasonable offer to purchase the Acquired 

Assets (including, for the avoidance of doubt, the conduct of the Store Closing Sales in accordance 

with the Agency Agreement) under the circumstances of these Chapter 11 Cases. No other entity 

or group of entities has offered to purchase the APA Assets for greater overall value to the Debtors’ 

estates than the Purchaser. 

Z. Approval of the Sale Motion and the Agreement and the consummation of the 

transactions contemplated thereby are in the best interests of the Debtors, their estates, their 

creditors, and other parties in interest. 

AA. The Debtors have demonstrated compelling circumstances and a good, sufficient, 

and sound business purpose and justification for the Sale of the APA Assets, including the conduct 

of the Store Closing Sales in accordance with the Agency Agreement, prior to, and outside of, a 

plan of reorganization.  

BB. Entry of an order approving the Agreement and all the provisions thereof 

(including, for the avoidance of doubt, the conduct of the Store Closing Sales in accordance with 

the Agency Agreement) is a necessary condition precedent to Purchaser’s consummation of the 

Sale, as set forth in the Agreement. 
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No Fraudulent Transfer or Merger 

CC. The consideration provided by the Purchaser pursuant to the Agreement (a) is fair 

and reasonable, (b) is the highest or best offer for the APA Assets, and (c) constitutes reasonably 

equivalent value and fair consideration under the Bankruptcy Code, the Uniform Fraudulent 

Transfer Act, the Uniform Fraudulent Conveyance Act, and under the laws of the United States, 

any state, territory, possession, or the District of Columbia.  

DD. Neither the Purchaser nor its past, present, and future subsidiaries, parents, 

divisions, affiliates, agents, representatives, insurers, attorneys, successors and assigns, nor any of 

its nor their respective directors, managers, officers, employees, shareholders, members, agents, 

representatives, attorneys, contractors, subcontractors, independent contractors, owners, insurance 

companies, or partners (collectively, the “Purchaser Parties”) is a mere continuation of the 

Debtors or their estates, and there is no continuity of enterprise between Purchaser (including, 

without limitation, any Designated Purchaser) and the Debtors. Purchaser is not holding itself out 

to the public as a continuation of the Debtors or their respective estates. Neither Purchaser nor any 

Designated Purchaser is a successor to the Debtors or their estates, and the Sale does not amount 

to a consolidation, merger, or de facto merger of the Purchaser (or any other Designated Purchaser) 

and the Debtors. 

Validity of Transfer 

EE. The Agreement was not entered into for the purpose of hindering, delaying, or 

defrauding creditors under the Bankruptcy Code or under the laws of the United States, any of its 

states, territories, or possessions, or the District of Columbia. Neither the Debtors nor the Purchaser 

are entering into the transactions contemplated by the Agreement fraudulently, for the purposes of 

statutory and common law fraudulent conveyance and fraudulent transfer claims. 
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FF. The Debtors are the sole and lawful owner of the APA Assets. Subject to 

Bankruptcy Code section 363(f) (addressed below), (x) the transfer of the Acquired Assets (and 

with respect to the Designated Assets, the conduct of the Store Closing Sale) to the Purchaser will 

be, as of the Initial Closing Date (and each subsequent Closing Date), a legal, valid, and effective 

transfer of the Acquired Assets, which transfer vests or will vest the Purchaser with all right, title, 

and interest of the Debtors to the Acquired Assets, and will be free and clear of (i) all liens 

(including any liens as that term is defined in section 101(37) of the Bankruptcy Code) and 

Encumbrances (as defined in the Agreement) relating to, accruing, or arising any time prior to the 

Initial Closing Date (collectively, the “Liens”), and (ii) all debts (as that term is defined in section 

101(12) of the Bankruptcy Code) arising under, relating to, or in connection with any act of the 

Debtors or claims (as that term is defined in section 101(5) of the Bankruptcy Code), liabilities, 

obligations, demands, guaranties, options in favor of third parties, rights, contractual 

commitments, restrictions, interests, mortgages, hypothecations, charges, indentures, loan 

agreements, instruments, collective bargaining agreements, leases, licenses, deeds of trusts, 

security interests or similar interests, conditional sale or other title retention agreements and other 

similar impositions, restrictions on transfer or use, pledges, judgments, claims for reimbursement, 

contribution, indemnity, exoneration, infringement, products liability, alter ego liability, suits, 

defenses, credits, allowances, options, limitations, causes of action, choses in action, rights of first 

refusal or first offer, rebate, chargeback, credit, or return, proxy, voting trust or agreement or 

transfer restriction under any shareholder or similar agreement or encumbrance, easements, rights 

of way, encroachments, Liabilities (as defined in the Agreement), and matters of any kind and 

nature, whether arising prior to or subsequent to the Petition Date, whether known or unknown, 

legal or equitable, mature or unmatured, contingent or noncontingent, liquidated or unliquidated, 
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asserted or unasserted, whether imposed by agreement, understanding, law, equity, or otherwise 

(including, without limitation, rights with respect to Claims (as defined below) and Liens (A) that 

purport to give any party a right or option to effect a setoff or recoupment against, or a right or 

option to effect any forfeiture, modification, profit sharing interest, right of first refusal, purchase 

or repurchase right or option, or termination of, any of the Debtors’ or the Purchaser’s interests in 

the APA Assets, or any similar rights, if any, or (B) in respect of taxes, restrictions, rights of first 

refusal, charges of interests of any kind or nature, if any, including without limitation, any 

restriction of use, voting, transfer, receipt of income, or other exercise of any attribute of 

ownership) collectively, as defined in this clause (ii), the “Claims” and, together with the Liens 

and other interests of any kind or nature whatsoever, the “Interests”), relating to, accruing or 

arising any time prior to the entry of this Sale Order, with the exception of the Assumed Liabilities 

and the Permitted Encumbrances (each as defined in the Agreement for conveyance purposes) to 

the extent set forth in the Agreement, and any covenants set forth in the Agreement, and (y) the 

sale of the Designated Assets to the ultimate purchaser(s) thereof as provided in the Agreement, 

including, without limitation, the Agency Agreement, will be free and clear of all Interests.  

GG. For the avoidance of doubt, the terms “Liens” and “Claims,” as used in this Sale 

Order, include, without limitation, rights with respect to any Liens and Claims:  

(a)  that purport to give any party a right of setoff or recoupment against, or a 

right or option to effect any forfeiture, modification, profit-sharing interest, 

right of first refusal, purchase or repurchase writer option, or termination 

of, any of the Debtors’ or the Purchaser’s interest in the APA Assets, or any 

similar rights; or  
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(b)  in respect of taxes, restrictions, rights of first refusal, charges of interest of 

any kind and nature, if any, and including, without limitation, any restriction 

of use, voting, transfer, receipt of income, or other exercise of any of the 

attributes of ownership relating to, accruing, or arising at any time prior to 

the Initial Closing Date, with the exception of Permitted Encumbrances and 

Assumed Liabilities that are expressly assumed by the Purchaser pursuant 

to the Agreement.  

Section 363(f) Is Satisfied 

HH. The conditions of Bankruptcy Code section 363(f) have been satisfied in full; 

therefore, the Debtors may (i) sell the Acquired Assets free and clear of any Interests in the 

property (other than any Permitted Encumbrances and Assumed Liabilities) and (ii) sell the 

Designated Assets through the conduct of the Store Closing Sales in accordance with the 

Agreement, including the Agency Agreement.  

II. The Purchaser would not have entered into the Agreement, and would not 

consummate the transactions contemplated thereby, including the conduct of the Store Closing 

Sales in accordance with the Agency Agreement, if the Sale of the APA Assets and the assumption 

of any Assumed Liabilities by the Purchaser were not free and clear of all Interests, other than 

Permitted Encumbrances and the Assumed Liabilities, or if the Purchaser would, or in the future 

could, be liable for any of such Interests (other than the Permitted Encumbrances and the Assumed 

Liabilities). Unless otherwise expressly included in the Permitted Encumbrances or the Assumed 

Liabilities, the Purchaser shall not be responsible for any Interests against the Debtors, their estates, 

or any of the APA Assets, including in respect of the following: (a) any labor or employment 

agreement; (b) all mortgages, deeds of trust, and other security interests; (c) intercompany loans 
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and receivables among the Debtors and any of their affiliates (as defined in Bankruptcy Code 

section 101(2)); (d) any other environmental, employee, workers’ compensation, occupational 

disease, or unemployment- or temporary disability-related claim, including, without limitation, 

claims that might otherwise arise under or pursuant to (i) the Employee Retirement Income 

Security Act of 1974, as amended, (ii) the Fair Labor Standards Act, (iii) Title VII of the Civil 

Rights Act of 1964, (iv) the Federal Rehabilitation Act of 1973, (v) the National Labor Relations 

Act, (vi) the Worker Adjustment and Retraining Notification Act of 1988, (vii) the Age 

Discrimination and Employee Act of 1967 and the Age Discrimination in Employment Act, as 

amended, (viii) the Americans with Disabilities Act of 1990, (ix) the Consolidated Omnibus 

Budget Reconciliation Act of 1985, (x) state discrimination laws, (xi) the unemployment 

compensation laws or any other similar state laws, or (xii) any other state or federal benefits or 

claims relating to any employment with the Debtors or their predecessor, if any, (xiii) Claims or 

Liens arising under any Environmental Law with respect to the Debtors’ business, Excluded 

Liabilities, the APA Assets, the Excluded Assets, or any assets owned or operated by the Debtors 

or any corporate predecessor of the Debtors, at any time prior to the Initial Closing Date, (xiv) any 

bulk sales or similar law, (xv) any tax statutes or ordinances, including, without limitation, the 

Internal Revenue Code of 1986, as amended, and (xvi) any statutory or common-law bases for 

successor liability. 

JJ. The Debtors may sell the APA Assets free and clear of all Interests in such property 

of any entity other than the Debtors’ estates, including, without limitation, any Liens and Claims 

against the Debtors, their estates, or any of the Assets (other than the Permitted Encumbrances and 

Assumed Liabilities) because, in each case, one or more of the standards set forth in Bankruptcy 

Code section 363(f)(1)-(5) has been satisfied. Those holders of Interests in the APA Assets, 
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including, without limitation, holders of Liens and Claims against the Debtors, their estates, or any 

of the Assets, who did not object, or who withdrew their objections, to the Sale or the Sale Motion 

are deemed to have consented pursuant to Bankruptcy Code section 363(f)(2). All other holders of 

Interests (except to the extent such Interests are Permitted Encumbrances or Assumed Liabilities) 

are adequately protected by having their Interests, if any, in each instance against the Debtors, their 

estates, or any of the Assets, attached to the net proceeds of the Sale received by the Debtors 

ultimately attributable to the APA Assets in which such party alleges an Interest, in the same order 

of priority, with the same validity, force, and effect that such Interests had prior to the Sale, subject 

to any claims, causes of action and defenses the Debtors and their estates and the Committee may 

possess with respect thereto. 

Cure Amounts, Contracts and Leases 

KK. For the avoidance of doubt, no Leases or Contracts are being assumed or assigned 

under this Sale Order.  Notwithstanding anything to the contrary in this Sale Order or the 

Agreement, the Debtors’ obligations to counterparties of unexpired leases pursuant to section 

365(d)(3) of the Bankruptcy Code through the effective date of assumption and assignment or 

rejection of such leases shall not be affected or modified by this Sale Order or the Agreement. 

LL. To the extent any Contract Counterparty failed to timely object to its Cure Amount, 

such Contract Counterparty is deemed to have consented to such Cure Amount and waived any 

other defaults under the Contract(s).  With respect to any Contract Counterparty that filed a timely 

objection to Cure Amount, if any such Contract Counterparty’s Contract or Lease is proposed to 

be assumed or assigned pursuant to a future order of the Court, such Contract Counterparty may 

supplement its objection solely to the extent such supplemental Cure Amount arose after the date 

of the Contract Counterparty’s objection and was not a known or knowable default arising on or 
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before April 7, 2023 and subject to assertion; provided that all of the Debtors’ rights to object to 

such supplemental Cure Amount are expressly reserved.  Except as set forth above with respect to 

Cure Amounts, the rights of all Contract Counterparties as they relate to the assumption and 

assignment of any Contracts or Leases are reserved, including objections to adequate assurance, 

and any disputes with respect thereto shall be resolved pursuant to further order of this Court.  All 

rights of Debtors to dispute objections to assumption and assignment of any Contract or Lease are 

expressly reserved. 

Sound Business Purpose for the Sale 

MM. Good and sufficient reasons for approval of the Agreement and the Sale have been 

articulated. The relief requested in the Sale Motion is in the best interests of the Debtors, their 

estates, their creditors, and other parties in interest.  

NN. The Debtors have demonstrated both (a) good, sufficient, and sound business 

purposes and justifications for approving the Agreement and (b) compelling circumstances for the 

sale outside the ordinary course of business, pursuant to Bankruptcy Code section 363(b) before, 

and outside of, a plan of reorganization, in that, among other things, the immediate consummation 

of the Agreement and Sale to the Purchaser is necessary and appropriate to maximize the value of 

the Debtors’ estates, and the Agreement and the Sale will provide the means for the Debtors to 

maximize distributions to creditors. 

Compelling Circumstances for an Immediate Sale 

OO. To maximize the value of the APA Assets, it is essential the Sale of the APA Assets 

occur promptly. Therefore, time is of the essence in effectuating the Agreement and consummating 

the Sale. As such, the Debtors and the Purchaser intend to close the Sale of the APA Assets, 

including the commencement of the Store Closing Sales, as soon as reasonably practicable. The 

Debtors have demonstrated compelling circumstances and a good, sufficient and sound business 
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purpose and justification for immediate approval and consummation of the Agreement. 

Accordingly, there is sufficient cause to waive the stay provided in Bankruptcy Rules 6004(h). 

PP. Given all of the circumstances of these Chapter 11 Cases and the adequacy and fair 

value of the Purchase Price under the Agreement, the proposed Sale of the APA Assets constitutes 

a reasonable and sound exercise of the Debtors’ business judgment and should be approved. 

QQ. The consummation of the Agreement is legal, valid, and properly authorized under 

all applicable provisions of the Bankruptcy Code, including, without limitation Bankruptcy Code 

sections 105(a), 363(b), 363(f), and 363(m), and all of the applicable requirements of such sections 

have been complied with in respect of the transaction. 

RR. The Sale does not constitute a sub rosa or de facto chapter 11 plan for which 

approval has not been sought without the protections a disclosure statement would afford, as it 

does not and does not propose to: (i) impair or restructure existing debt of, or equity interests in, 

the Debtors; (ii) impair or circumvent voting rights with respect to any future plan proposed by the 

Debtors; (iii) circumvent chapter 11 plan safeguards, such as those set forth in Bankruptcy Code 

sections 1125 and 1129; or (iv) classify claims or equity interests, compromise controversies, or 

extend debt maturities. Accordingly, the Sale neither impermissibly restructures the rights of the 

Debtors’ creditors, nor impermissibly dictates a liquidating chapter 11 plan for the Debtors. 

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED 

THAT: 

General Provisions. 

1. Relief Granted. The relief requested in the Sale Motion and the transactions 

contemplated thereby and by the Agreement, including, without limitation, the conduct of the Store 

Closing Sales, are approved for the reasons set forth in this Sale Order and on the record of the 

Sale Hearing, which is incorporated herein as if fully set forth in this Sale Order. 
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2. Objections Overruled. Except solely with respect to timely filed objections to 

assumption and assignment of Contracts and Leases, including any Cure Amounts, all objections, 

statements, and reservations of rights to the Sale Motion and the relief requested therein that have 

not been withdrawn, waived, or settled by announcement to the Court during the Sale Hearing or 

by stipulation filed with the Court, including, without limitation, any and all reservations of rights 

included in such objections or otherwise, are hereby denied and overruled on the merits, with 

prejudice. Those parties who did not object, or withdrew their objections, to the Sale Motion are 

deemed to have consented pursuant to Bankruptcy Code section 363(f)(2). 

3. Prior Findings and Conclusions Incorporated. This Court’s findings of fact and 

conclusions of law set forth in the Bid Procedures Order are incorporated herein by reference. 

4. Sale Order and Agreement Binding on All Parties. This Sale Order including, 

without limitation, the provisions approving the Agreement and the transactions contemplated 

therein, shall be binding in all respects upon all creditors of and holders of equity interests in the 

Debtors (whether known or unknown), agents, trustees and collateral trustees, holders of Interests 

in, against, or on the APA Assets, or any portion thereof, all Contract Counterparties and any other 

non-debtor parties to any contracts with the Debtors, all successors and assigns of the Debtors, and 

any subsequent trustees appointed in the Chapter 11 Cases or upon a conversion of the Chapter 11 

Cases to one or more cases under chapter 7 of the Bankruptcy Code and shall not be subject to 

rejection or unwinding. Nothing in any chapter 11 plan confirmed in the Chapter 11 Cases, the 

confirmation order confirming any such chapter 11 plan, any order approving the wind down or 

dismissal of the Chapter 11 Cases, or any order entered upon the conversion of the Chapter 11 

Cases to one or more cases under chapter 7 of the Bankruptcy Code or otherwise shall conflict 

with or derogate from the provisions of the Agreement or this Sale Order. 
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Approval of the Agreement 

5. Agreement Approved. The Agreement and all other ancillary documents, 

including the Agency Agreement, and all of the terms and conditions thereof, are hereby approved. 

6. Authorization to Consummate Transactions. Pursuant to Bankruptcy Code 

sections 363(b) and (f), the Debtors are authorized, empowered, and directed to use their 

reasonable best efforts to take any and all actions necessary or appropriate to (a) consummate the 

Sale pursuant to and in accordance with the terms and conditions of the Agreement, (b) close the 

Sale as contemplated in the Agreement and this Sale Order, and (c) execute and deliver, perform 

under, consummate, implement, and fully close the Agreement, together with additional 

instruments and documents that may be reasonably necessary or desirable to implement the 

Agreement and the Sale.  

Transfer of the Assets 

7. Transfer of the Assets Authorized. Pursuant to Bankruptcy Code sections 105(a), 

363(b), and 363(f),the Debtors are authorized and directed to (a) take any and all actions necessary 

or appropriate to perform, consummate, implement, and close the Sale in accordance with the 

terms and conditions set forth in the Agreement and this Sale Order, and (b) take all further actions 

and execute and deliver the Agreement and other related ancillary transaction documents and any 

and all additional instruments and documents that may be necessary or appropriate to implement 

the Agreement and the other related documents and consummate the Sale in accordance with the 

terms thereof, all without further order of the Court. On the applicable Closing Date, all of the 

Debtors’ right, title, and interest in and to, and possession of, the Acquired Assets shall be 

immediately vested in the Purchaser (or its designee). Such transfer shall constitute a legal, valid, 

enforceable, and effective transfer of the Acquired Assets.  
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8. Surrender of Assets by Third Parties. All persons and entities that are in 

possession of some or all of the APA Assets on the Initial Closing Date are directed to surrender 

possession of such APA Assets to the Purchaser or its designee at the Closing. On the Initial 

Closing Date, each of the Debtors’ creditors are authorized and directed to execute such documents 

and take such other actions as may be reasonably necessary to release their Interests in the APA 

Assets, if any, as such Interests may have been recorded or may otherwise exist, which Interests 

shall attach to the proceeds of the sale in accordance with paragraph 31 hereof. All persons are 

hereby forever prohibited and enjoined from taking any action that would adversely affect or 

interfere with, or which would be inconsistent with, the ability of the Debtors to sell and transfer 

the APA Assets in accordance with the terms of the Agreement and this Sale Order. 

9. Sale of the Designated Assets; Conduct of Store Closing Sales.  Upon Closing, 

Purchaser, as Debtors’ exclusive agent under the Agency Agreement, is authorized and directed to 

sell the Designated Assets in accordance with the terms of the Agency Agreement and the Store 

Closing Guidelines, the terms of which are hereby approved.  

10. Subject to the restrictions set forth in this Sale Order, the Sale Guidelines and any 

Side Letters (defined below), the Debtors and the Purchaser, as Debtors’ agent, are hereby 

authorized, pursuant to sections 105(a) and 363(b)(1) of the Bankruptcy Code, to take any and all 

actions as may be necessary or desirable to implement the Agency Agreement and the Store 

Closing Sales, and each of the transactions contemplated by the Agency Agreement, and any 

actions taken by the Debtors and the Purchaser, as Debtors’ agent, necessary or desirable to 

implement the Agency Agreement and/or the Store Closing Sales prior to the date of this Sale 

Order, are hereby approved and ratified. 

11. The Sale Guidelines are approved in their entirety. 
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12. All entities that are presently in possession of some or all of the Designated Assets 

in which the Debtors hold an interest that are or may be subject to the Agency Agreement or this 

Sale Order hereby are directed to surrender possession of such Designated Assets to the Debtors 

or the Purchaser, as Debtors’ agent. 

13. Neither the Debtors nor the Purchaser, as Debtors’ agent, nor any of their officers, 

employees, or Purchaser, as Debtors’ agent, shall be required to obtain the approval of any third 

party, including (without limitation) any Governmental Unit (as defined under section 101(27) of 

the Bankruptcy Code) or landlord, to conduct the Store Closing Sales and to take the related actions 

authorized herein. 

14. All newspapers and other advertising media in which the Store Closing Sales may 

be advertised and all landlords are directed to accept this Sale Order as binding authority so as to 

authorize the Debtors and the Purchaser, as Debtors’ agent, to conduct the Store Closing Sales and 

store closings pursuant to the Agency Agreement, including, without limitation, to conduct and 

advertise the sale of the Designated Assets in the manner contemplated by and in accordance with 

this Sale Order, the Sale Guidelines, and the Agency Agreement. 

15. The Purchaser, as Debtors’ agent, is authorized to supplement the Merchandise in 

the Store Closing Sales with Additional Agent Goods. The Additional Agent Goods shall be 

purchased by the Purchaser as part of the Store Closing Sales and delivered to the closing stores 

at the Purchaser’s sole expense (including as to labor, freight, and insurance relative to shipping 

such Additional Agent Goods to the closing stores). Sales of Additional Agent Goods shall be run 

through the Debtors’ cash register systems; provided, however, that the Debtors shall assist with 

marking, and the Purchaser shall mark the Additional Agent Goods using either a “dummy” SKU 

or department number or in such other manner so as to distinguish the sale of Additional Agent 
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Goods from the sale of Merchandise. The Purchaser, as Debtors’ agent, and Debtors shall 

cooperate to ensure that the Additional Agent Goods are marked in such a way that a reasonable 

consumer could identify the Additional Agent Goods from the Merchandise. 

16. All transactions relating to the Additional Agent Goods are, shall be construed as, 

and are acknowledged by the Debtors to be, a true consignment from Purchaser under Article 9 of 

the Uniform Commercial Code (the “UCC”) and not a consignment for security purposes. At all 

times and for all purposes, the Additional Agent Goods and their proceeds shall be the exclusive 

property of the Purchaser (other than the sharing of such proceeds with the Debtors provided for 

in the Agreement), and no other person or entity (including, without limitation, the Debtors, or any 

third person claiming a security interest in the Debtors’ property, including any of the Debtors’ 

secured lenders) shall have any claim against any of the Additional Agent Goods or the proceeds 

thereof. The Additional Agent Goods shall at all times remain subject to the exclusive control of 

the Purchaser. The Debtors shall, at Purchaser’s sole cost and expense, insure the Additional Agent 

Goods and, if required, promptly file any proofs of loss with regard thereto. 

17. The Purchaser is hereby granted a first-priority security interest and lien upon 

Additional Agent Goods and the proceeds therefrom, which security interest shall be deemed 

perfected without the requirement of filing UCC financing statements or providing notifications 

to any prior secured parties (provided that the Purchaser is hereby authorized to deliver any notices 

and file any financing statements and amendments thereof under the applicable UCC identifying 

the Purchaser’s interest in the Additional Agent Goods (and any proceeds thereof) as consigned 

goods thereunder and the Debtors as the consignee therefor, and the Purchaser’s security interest 

in such Additional Agent Goods).  
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18. The Debtors and Purchaser, as Debtors’ agent, are hereby authorized to take such 

actions as may be necessary and appropriate to implement the Agency Agreement and to conduct 

the Store Closing Sales without necessity of further order of this Court as provided in the Agency 

Agreement and the Sale Guidelines (subject to any Side Letters), including, but not limited to, 

advertising the sale as a “store closing sale”, “sale on everything”, “everything must go”, “going-

out-of-business”, or similar-themed Store Closing Sales as contemplated in the Sale Guidelines 

through the posting of signs (including the use of exterior banners at non-enclosed mall closing 

locations, and at enclosed mall closing locations to the extent the applicable closing location 

entrance does not require entry into the enclosed mall common area), use of sign-walkers, A-

frames, and other street signage, as contemplated in the Sale Guidelines. 

19. Except as expressly provided in the Agency Agreement and the Sale Guidelines, 

the sale of the Merchandise, Additional Agent Goods, and other Designated Assets shall be 

conducted by the Debtors and the Purchaser, as Debtors’ agent, notwithstanding any restrictive 

provision of any lease, sublease, restrictive covenant, or other agreement relative to occupancy 

affecting or purporting to restrict the conduct of the Store Closing Sales (including the sale of the 

Merchandise, Additional Agent Goods, and FF&E), and abandonment of assets, or “going dark” 

provisions shall not be enforceable in conjunction with the Store Closing Sales.  Breach of any 

such provisions in these Chapter 11 Cases in conjunction with the Store Closing Sales shall not 

constitute a default under a lease or provide a basis to terminate the lease; provided that the Store 

Closing Sales are conducted in accordance with the terms of this Sale Order, any Side Letter, and 

the Sale Guidelines. The Debtors and/or Purchaser, as Debtors’ agent, and landlords of the Closing 

Stores are authorized to enter into agreements (“Side Letters”) between themselves modifying the 

Sale Guidelines without further order of the Court, and such Side Letters shall be binding as among 
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the Debtors, the Purchaser, as Debtors’ agent, and any such landlords. In the event of any conflict 

between the Sale Guidelines, the Agency Agreement, any Side Letter, and this Sale Order, the 

terms of such Side Letter shall control.  If there is a dispute between the Debtors, the Purchaser, 

and/or a landlord regarding the terms of a Side Letter between such parties or the Debtors, the 

Purchaser, and/or a landlord reach an impasse in their negotiations of the terms of a side Letter, 

either the Debtors, the Purchaser, or the landlord may seek an emergency hearing before this Court 

on no less than three (3) business days’ notice, subject to the Court’s availability. 

20. Except as expressly provided for herein or in the Sale Guidelines, no person or 

entity, including, but not limited to, any landlord, licensor, service providers, utilities, or creditors, 

shall take any action to directly or indirectly prevent, interfere with, or otherwise hinder 

consummation of the Store Closing Sales or the sale of Merchandise, Additional Agent Goods, or 

FF&E, or the advertising and promotion (including the posting of signs and exterior banners or the 

use of sign-walkers) of such Store Closing Sales, and all such parties and persons of every nature 

and description, including, but not limited to, any landlord, licensor, service providers, utilities, 

and creditors and all those acting for or on behalf of such parties, are prohibited and enjoined from 

(a) interfering in any way with, obstructing, or otherwise impeding, the conduct of the Store 

Closings, and/or (b) instituting any action or proceeding in any court (other than in the Bankruptcy 

Court) or administrative body seeking an order or judgment against, among others, the Debtors, 

the Purchaser, as Debtors’ agent, or the landlords at the closing locations that might in any way 

directly or indirectly obstruct or otherwise interfere with or adversely affect the conduct of the 

Store Closing Sales or sale of the Merchandise, Additional Agent Goods, or FF&E or other 

liquidation sales at the closing locations and/or seek to recover damages for breach(es) of 
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covenants or provisions in any lease, sublease, license, or contract based upon any relief authorized 

herein.   

21. In accordance with and subject to the terms and conditions of the Agency 

Agreement, the Purchaser, as Debtors’ agent, shall have the right to use the closing stores and all 

related closing store services, furniture, fixtures, equipment and other assets of the Debtors for the 

purpose of conducting the Store Closing Sales, free of any interference from any entity or person, 

subject to compliance with the Sale Guidelines (as modified by any Side Letters) and this Sale 

Order. 

22. The Debtors and/or the Purchaser, as Debtors’ agent (as the case may be) are 

authorized and empowered to transfer Designated Assets among, and into, the closing stores in 

accordance with the Sale Guidelines, as applicable.  The Purchaser, as Debtors’ agent, is authorized 

to sell the Debtors’ FF&E (that is an APA Asset) and may abandon any remaining property, 

including any closing store signage or furniture, fixtures and equipment (including, but not limited 

to, machinery, rolling stock, office equipment and personal property, and conveyor systems and 

racking), in each case, as provided for and in accordance with the terms of the Agency Agreement, 

the Sale Guidelines, and any Side Letter. 

23. Notwithstanding anything herein, all state and federal laws relating to implied 

warranties for latent defects shall be complied with and are not superseded by the sale of said 

goods or the use of the terms “as is” or “final sales.”  The Debtors or Purchaser, as their agent, 

shall accept return of any goods purchased during the store closings that contain a defect which 

the lay consumer could not reasonably determine was defective by visual inspection prior to 

purchase for a full refund; provided, that the consumer must return the merchandise within the 

applicable time period of their purchase, the consumer must provide a receipt for the purchase to 
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the Debtors, and the asserted defect must in fact be a “latent” defect, which goods shall not be 

resold by the Debtors.  

24. Nothing in this Sale Order, the Agency Agreement, the Sale Guidelines, or any Side 

Letter releases, nullifies, or enjoins the enforcement of any liability to a Governmental Unit under 

environmental laws or regulations (or any associated liabilities for penalties, damages, cost 

recovery, or injunctive relief) to which any entity would be subject as the owner, lessor, lessee, or 

operator of the property after the date of entry of this Sale Order.  Nothing contained in this Sale 

Order, the Agency Agreement, or the Sale Guidelines, or any Side Letter shall in any way: (a) 

diminish the obligation of any entity to comply with environmental laws; or (b) diminish the 

obligations of the Debtors to comply with environmental laws consistent with their rights and 

obligations as debtors in possession under the Bankruptcy Code. Except as otherwise provided 

herein and as set forth in the Agreement, the store closings and the Store Closing Sales shall not 

be exempt from laws of general applicability, including, without limitation, public health and 

safety, criminal, tax, (including, but not limited to, the collection of Sales Taxes), labor, 

employment, environmental, antitrust, fair competition, traffic and consumer protection laws, 

including consumer laws regulating deceptive practices and false advertising, consumer 

protection, the sale of gift certificates, layaway programs, return of goods, express or implied 

warranties of goods, and “weights and measures” regulation and monitoring 

(collectively, “General Laws”).  Nothing in this Sale Order, the Agency Agreement, the Sale 

Guidelines, or any Side Letter shall alter or affect obligations to comply with all applicable federal 

safety laws and regulations.  Nothing in this Sale Order shall be deemed to bar any Governmental 

Unit (as such term is defined in section 101(47) of the Bankruptcy Code) from enforcing General 

Laws in the applicable non-bankruptcy forum, subject to the Debtors’ and Purchaser’s rights to 
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assert in that forum or before this Court, that any such laws are not in fact General Laws or that 

such enforcement is impermissible under the Bankruptcy Code or this Sale Order.  

Notwithstanding any other provision in this Sale Order, no party waives any rights to argue any 

position with respect to whether the conduct was in compliance with this Sale Order and/or any 

applicable law, or that enforcement of such applicable law is preempted by the Bankruptcy Code.  

Nothing in this Sale Order shall be deemed to have made any rulings on any such issues. 

25. To the extent that the sale of Designated Assets and/or Additional Agent Goods is 

subject to any Liquidation Sale Laws (defined below), including any federal, state or local statute, 

ordinance, rule, or licensing requirement directed at regulating “going out of business,” “store 

closing,” or similar inventory liquidation Store Closing Sales, or bulk sale laws, laws restricting 

safe, professional and non-deceptive, customary advertising such as signs, banners, signage, and 

use of sign-walkers solely in connection with the sale of the Designated Assets or Additional Agent 

Goods, including ordinances establishing license or permit requirements, waiting periods, time 

limits or bulk sale restrictions that would otherwise apply to the sale of the Designated Assets or 

Additional Agent Goods, the Dispute Resolution Procedures in this section shall apply and the 

Dispute Resolution Procedures shall control over any Side Letters: 

(a) Provided that the Store Closing Sales are conducted in accordance with this Sale 
Order, and the Sale Guidelines, the Debtors, the Purchaser, as Debtors’ agent, and 
the Debtors’ landlords, shall be deemed to be in compliance with any requirements 
of all county, parish, or municipal or other local government (hereinafter referred 
to as “Local”) and State requirements governing the conduct of the Store Closing 
Sales of the Designated Assets, including but not limited to Local statutes, 
regulation and ordinances establishing licensing or permitting requirements, 
waiting periods or time limits, or bulk sale restrictions that would otherwise apply 
to the Store Closing Sales of the Designated Assets (collectively, the “Liquidation 
Sale Laws”) of any state or local Governmental Unit (as defined in Bankruptcy 
Code section 101(27)); provided, that the term “Liquidation Sale Laws” shall be 
deemed not to include any public health or safety laws of any state (collectively, 
“Safety Laws”), and the Debtors and the Purchaser, as Debtors’ agent, shall 
continue to be required to comply, as applicable, with such Safety Laws and 
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General Laws, subject to any applicable provision of the Bankruptcy Code and 
federal law, and nothing in this Order shall be deemed to bar Governmental Units 
(as defined in section 101(27) of the Bankruptcy Code) or public officials from 
enforcing Safety Laws or General Laws. 
 

(b) Within five (5) business days after entry of this Sale Order, the Debtors will serve 
by first-class mail, copies of this Sale Order, the Agency Agreement, and the Sale 
Guidelines on the following: (a) the Attorney General’s office for each state where 
the Store Closing Sales are being held; (b) the county consumer protection agency 
or similar agency for each county where the Store Closing Sales are being held; (c) 
the division of consumer protection for each state where the Store Closing Sales 
are being held; and (d) the landlords for the closing stores (collectively, 
the “Dispute Notice Parties”). 
 

(c) To the extent that there is a dispute arising from or relating to the Store Closing 
Sales, this Sale Order, the Agency Agreement, or the Sale Guidelines, which 
dispute relates to any Liquidation Sale Laws (a “Reserved Dispute”), the 
Bankruptcy Court shall retain exclusive jurisdiction to resolve the Reserved 
Dispute.  Within ten (10) days following entry of this Sale Order, any Governmental 
Unit may assert that a Reserved Dispute exists by sending a notice (the “Dispute 
Notice”) explaining the nature of the dispute to: (a) counsel to the Debtors, Munsch 
Hardt Kopf & Harr, P.C., 500 N. Akard Street, Suite 3800, Dallas, Texas 75201, 
c/o Deborah Perry and Julian Vasek; (b) on behalf of Hilco Merchant Resources, 
LLC, (i) One Northbrook Place, 5 Revere Drive, Suite 206, Northbrook, IL 60062, 
Fax: 847-849-0859, Attn: Hilco Merchant Resources, LLC c/o Ian S. Fredericks 
and Kellen Grant and (ii) Riemer & Braunstein LLP, Times Square Tower, Suite 
2506, Seven Times Square, New York, New York, Fax: 212-719-0140, Attn: 
Steven Fox; and (c) applicable Landlord.  If the Debtors and the Governmental Unit 
are unable to resolve the Reserved Dispute within 15 days after service of the 
notice, the Governmental Unit may file a motion with the Bankruptcy Court 
requesting that the Bankruptcy Court resolve the Reserved Dispute 
(a “Dispute Resolution Motion”). 
 

(d) In the event that a Dispute Resolution Motion is filed, nothing in this Sale Order 
shall preclude the Debtors, a landlord, or any other interested party from asserting 
(A) that the provisions of any Liquidation Sale Laws are preempted by the 
Bankruptcy Code, or (B) that neither the terms of the Sale Order nor the conduct of 
the Debtors pursuant to the Sale Order, violates such Liquidation Sale Laws.  Filing 
a Dispute Resolution Motion as set forth herein shall not be deemed to affect the 
finality of the Sale Order or to limit or interfere with the Debtors’ or the Purchaser, 
as Debtors’ agent, ability to conduct or to continue to conduct the Store Closing 
Sales pursuant to the Sale Order absent further order of the Bankruptcy Court.  
Upon the entry of the Sale Order, the Bankruptcy Court grants authority for the 
Debtors and the Purchaser, as Debtors’ agent, to conduct the Store Closing Sales 
pursuant to the terms of the Sale Order, the Agency Agreement, and the Sale 
Guidelines (as may be modified by Side Letters) and to take all actions reasonably 
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related thereto or arising in connection therewith.  The Governmental Unit will be 
entitled to assert any jurisdictional, procedural, or substantive arguments it wishes 
with respect to the requirements of its Liquidation Sale Laws or the lack of any 
preemption of such Liquidation Sale Laws by the Bankruptcy Code.  Nothing in 
the Sale Order will constitute a ruling with respect to any issues to be raised in any 
Dispute Resolution Motion. 
 

(e) If, at any time, a dispute arises between the Debtors and/or the Purchaser, as 
Debtors’ agent, and a Governmental Unit as to whether a particular law is a 
Liquidation Sale Law, and subject to any provisions contained in the Sale Order 
related to the Liquidation Sale Laws, then any party to that dispute may utilize the 
provisions of subparagraphs (iv) and (v) above by serving a notice to the other party 
and proceeding thereunder in accordance with those paragraphs.  Any 
determination with respect to whether a particular law is a Liquidation Sale Law 
shall be made de novo. 

 
26. Subject to paragraphs 24 and 25 above, each and every federal, state, or local 

agency, departmental, or Governmental Unit with regulatory authority over the Store Closing Sales 

and all newspapers and other advertising media in which the Store Closing Sales are advertised 

shall consider this Sale Order as binding authority that no further approval, license, or permit of 

any Governmental Unit shall be required, nor shall the Debtors or the Purchaser, as Debtors’ agent, 

be required to post any bond, to conduct the Store Closing Sales. 

27. Provided that the Store Closing Sales are conducted in accordance with the terms 

of this Sale Order, the Agency Agreement, and the Sale Guidelines (as may be modified by Side 

Letters) and in light of the provisions in the laws that exempt court-ordered store closing sales 

from their provisions, the Debtors and Purchaser, as Debtors’ agent, shall be presumed to be in 

compliance with any Liquidation Sale Laws and are authorized to conduct the Store Closing Sales 

in accordance with the terms of this Sale Order and the Sale Guidelines (as may be modified by 

Side Letters) without the necessity of further showing compliance with any such Liquidation Sale 

Laws. 
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28. Nothing in this Sale Order, the Agency Agreement, the Sale Guidelines, or any Side 

Letter releases, nullifies, or enjoins the enforcement of any liability to a Governmental Unit under 

environmental laws or regulations (or any associated liabilities for penalties, damages, cost 

recovery, or injunctive relief) to which any entity would be subject as the owner, lessor, lessee, or 

operator of the property after the date of entry of this Sale Order.  Nothing contained in this Sale 

Order, the Agency Agreement, the Sale Guidelines, or any Side Letter shall in any way: (a) 

diminish the obligation of any entity to comply with environmental laws; or (b) diminish the 

obligations of the Debtors to comply with environmental laws consistent with their rights and 

obligations as debtors in possession under the Bankruptcy Code. 

29. To the extent the Debtors are subject to any state Fast Pay Laws in connection with 

the store closings, the Debtors shall be presumed to be in compliance with such laws to the extent, 

in applicable states, such payroll payments are made by the later of: (a) the Debtors’ next regularly 

scheduled payroll; and (b) seven (7) calendar days following the termination date of the relevant 

employee, and in all such cases consistent with, and subject to, any previous orders of this Court 

regarding payment of same. 

30. Notwithstanding any subsequent appointment of any trustee, party, entity, or other 

fiduciary under any section of the Bankruptcy Code, and as to such trustee, party, entity, or other 

fiduciary, the provisions of this Sale Order and the terms and provisions of the Agency Agreement, 

and any actions taken pursuant hereto or thereto shall survive the entry of any order that may be 

entered confirming or consummating any plan(s) of the Debtors or converting the Debtors’ cases 

from chapter 11 to chapter 7, and the terms and provisions of the Agency Agreement, as well as 

the rights and interests granted pursuant to this Sale Order and the Agency Agreement, shall 

continue in these or any superseding cases and shall be binding upon the Debtors, the Purchaser, 
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as Debtors’ agent, and their respective successors and permitted assigns, including any trustee or 

other fiduciary hereafter appointed as a legal representative of the Debtors under chapter 7 or 

chapter 11 of the Bankruptcy Code, and the Purchaser, as Debtors’ agent, and any such trustee 

shall be and hereby are authorized to perform under the Agency Agreement upon the appointment 

of such trustee without the need for further order of this Court. 

31. Transfer Free and Clear of Interests. Upon the Debtors’ receipt of the Purchase 

Price, and other than Permitted Encumbrances and Assumed Liabilities specifically set forth in the 

Agreement, the transfer of the Acquired Assets to the Purchaser and the sale of the Designated 

Assets shall be free and clear of all Interests of any kind or nature whatsoever, including, without 

limitation, (a) successor or successor-in-interest liability, (b) Claims in respect of the Excluded 

Liabilities, and (c) any and all Contracts not assumed and assigned to the Purchaser pursuant to 

the terms of the Agreement, provided that all such Interests, including the Interests of the Texas 

Taxing Authorities, hereby automatically attach to the proceeds received by the Debtors ultimately 

attributable to the APA Assets against, or in, which such Interests are asserted, subject to the terms 

thereof, with the same validity, force, and effect, and in the same order of priority, which such 

Interests have against the APA Assets immediately prior to the Closing of the Sale, subject to any 

rights, claims, and defenses that the Debtors or their estates, as applicable, may possess with 

respect thereto.  If any person or entity that has filed financing statements, mortgages, mechanic’s 

liens, lis pendens or other documents or agreements evidencing Encumbrances against or in the 

APA Assets shall not have delivered to the Debtors prior to the Closing of the Sale in proper form 

for filing and executed by the appropriate parties, termination statements, instruments of 

satisfaction or releases of all Encumbrances that the person or entity has with respect to such APA 

Assets, then only with regard to the APA Assets subject to the Agreement and this Sale Order, the 
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Debtors are hereby authorized to execute and file such statements, instruments, releases and other 

documents on behalf of the person or entity with respect to the APA Assets.  

32. Legal, Valid, and Marketable Transfer with Permanent Injunction. The 

transfer of the Acquired Assets to the Purchaser pursuant to the Agreement constitutes a legal, 

valid, and effective transfer of good and marketable title of the Acquired Assets, and vests, or will 

vest, the Purchaser with all right, title, and interest to the Acquired Assets, free and clear of all 

Interests except as otherwise expressly stated as obligations of the Purchaser under the Agreement. 

All Persons holding interests or claims of any kind or nature whatsoever against the Debtors or the 

Acquired Assets, the operation of the Acquired Assets prior to the Closing Date, the Auction or 

the Sale are hereby and forever barred, estopped, and permanently enjoined from asserting against 

the Purchaser, its successors or assigns, its property, or the Acquired Assets, any claim, interest or 

liability existing, accrued, or arising prior to the Closing. 

33. Recording Offices and Releases of Interests. On the Closing Date, this Sale Order 

shall be construed and shall constitute for any and all purposes a full and complete assignment, 

conveyance, and transfer of the Acquired Assets or a bill of sale transferring good and marketable 

title of the Acquired Assets to the Purchaser. This Sale Order is and shall be effective as a 

determination that, on the Closing Date, all Interests of any kind or nature whatsoever existing as 

to the APA Assets prior to the Closing, other than Permitted Encumbrances and Assumed 

Liabilities, or as otherwise provided in this Sale Order, shall have been unconditionally released, 

discharged, and terminated, and that the conveyances described herein have been affected. This 

Sale Order is and shall be binding upon and govern the acts of all persons, including, without 

limitation, all filing agents, filing officers, title agents, title companies, recorders of mortgages, 

recorders of deeds, registrars of deeds, administrative agencies, governmental departments, 
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secretaries of state, federal and local officials, and all other persons who may be required by 

operation of law, the duties of their office, or contract, to accept, file, register or otherwise record 

or release any documents or instruments, or who may be required to report or insure any title or 

state of title in or to any lease; and each of the foregoing persons is hereby directed to accept for 

filing any and all of the documents and instruments necessary and appropriate to consummate the 

transactions contemplated by the Agreement. Each and every federal, state, and local governmental 

agency or department is hereby directed to accept any and all documents and instruments necessary 

and appropriate to consummate the transactions contemplated by the Agreement. A certified copy 

of this Sale Order may be: (a) filed with the appropriate clerk; (b) recorded with the recorder; 

and/or (c) filed or recorded with any other governmental agency to act to cancel any Interests 

against the APA Assets, other than the Permitted Encumbrances and Assumed Liabilities. 

34. Cancellation of Third-Party Interests. If any person or entity which has filed 

statements or other documents or agreements evidencing Interests on or in all or any portion of the 

APA Assets (other than with respect to Permitted Encumbrances or Assumed Liabilities) has not 

delivered to the Debtors prior to the Closing, in proper form for filing and executed by the 

appropriate parties, termination statements, instruments of satisfaction, releases of liens and 

easements, and any other documents necessary for the purpose of documenting the release of all 

Interests which such person or entity has or may assert with respect to all or a portion of the APA 

Assets, the Debtors and the Purchaser are authorized to execute and file such statements, 

instruments, releases and other documents on behalf of such person or entity with respect to the 

APA Assets. Notwithstanding the foregoing, the provisions of this Sale Order authorizing the 

transfer of the APA Assets free and clear of all Interests (except only for Permitted Encumbrances 

and Assumed Liabilities) shall be self-executing, and it shall not be, or be deemed, necessary for 
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any person or entity to execute or file releases, termination statements, assignments, consents, or 

other instruments in order for the provisions of this Sale Order to be implemented. 

Cure Amounts 

35. Except for a Contract Counterparty who has filed a timely objection to the Cure 

Amount by the applicable deadline (a “Contract Objection”), such counterparty is deemed to 

have consented to such Cure Amount.  The provisions of this Sale Order shall be effective and 

binding upon Contract Counterparties to the extent set forth herein, and in accordance with the Bid 

Procedures. 

Prohibition of Actions Against the Purchaser 

36. No Successor Liability. Except for the Permitted Encumbrances and Assumed 

Liabilities set forth in the Agreement, or as otherwise expressly provided for in this Sale Order or 

the Agreement, the Purchaser shall not have any liability or other obligation of the Debtors arising 

under or related to any of the APA Assets. Without limiting the generality of the foregoing, and 

except as otherwise expressly provided herein or in the Agreement, the Purchaser shall not be 

liable for any Claims against the Debtors or any of their predecessors or affiliates, and the 

Purchaser shall have no successor or vicarious liabilities of any kind or character, including, 

without limitation, under any theory of antitrust, environmental, successor, or transfer reliability, 

labor law, de facto merger, mere continuation, or substantial continuity, whether known or 

unknown as of the Closing Date, now existing, or hereafter arising, whether fixed or contingent, 

whether asserted or unasserted, whether legal or equitable, whether liquidated or unliquidated, 

including, without limitation, liabilities on account of warranties, intercompany loans, receivables 

among the Debtors and their affiliates, environmental liabilities, and any taxes arising, accruing, 

or payable under, out of, in connection with, or in any way relating to the operation of any of the 

APA Assets prior to the Closing. 
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37. Other than as expressly set forth in the Agreement, no Purchaser Party shall have 

any responsibility for (a) any liability or other obligation of the Debtors or related to the APA 

Assets or (b) any claims against the Debtors or any of their predecessors or affiliates. Except as 

expressly provided in the Agreement with respect to the Purchaser, no Purchaser Party shall have 

any liability whatsoever with respect to the Debtors’ (or their predecessors’ or affiliates’) 

respective businesses or operations or any of the Debtors’ (or their predecessors’ or affiliates’) 

obligations (as defined herein, “Successor or Transferee Liability”) based, in whole or in part, 

directly or indirectly, on any theory of successor or vicarious liability of any kind or character, or 

based upon any theory of antitrust, environmental, successor, or transferee liability, de facto 

merger or substantial continuity, labor and employment or products liability, whether known or 

unknown as of the Closing, now existing or hereafter arising, asserted or unasserted, fixed or 

contingent, liquidated or unliquidated, including, without limitation, liabilities on account of (a) 

any taxes arising, accruing, or payable under, out of, in connection with, or in any way relating to 

the APA Assets or the Assumed Liabilities prior to the Initial Closing Date or in respect of pre-

Closing periods or (b) any plan, agreement, practice, policy, or program, whether written or 

unwritten, providing for pension, retirement, health, welfare, compensation, or other employee 

benefits which is or has been sponsored, maintained, or contributed to by any Debtor or with 

respect to which any Debtor has any liability, whether or not contingent, including, without 

limitation, any “multiemployer plan” (as defined in Section 3(37) of ERISA) or “pension plan” (as 

defined in Section 3(2) of ERISA) to which any Debtor has at any time contributed, or had any 

obligation to contribute. Except to the extent expressly included in the Assumed Liabilities with 

respect to the Purchaser or as otherwise expressly set forth in the Agreement, no Purchaser Party 

shall have any liability or obligation under any applicable law, including, without limitation, (a) 
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the WARN Act, 29 U.S.C. §§ 2101 et seq., (b) the Comprehensive Environmental Response 

Compensation and Liability Act, (c) the Age Discrimination and Employment Act of 1967 (as 

amended), (d) the Federal Rehabilitation Act of 1973 (as amended), (e) the National Labor 

Relations Act, 29 U.S.C. §§ 151 et seq., or (f) any foreign, federal, state, or local labor, 

employment or environmental law, by virtue of the Purchaser’s purchase of the Acquired Assets, 

or assumption of the Assumed Liabilities. Without limiting the foregoing, no Purchaser Party shall 

have any liability or obligation with respect to any environmental liabilities of the Debtors or any 

environmental liabilities associated with the APA Assets except to the extent they are Assumed 

Liabilities set forth in the Agreement.  

38. Actions Against the Purchaser Enjoined. Except with respect to Permitted 

Encumbrances and Assumed Liabilities set forth in the Agreement, or as otherwise permitted by 

the Agreement or this Sale Order, all persons and entities, including, without limitation, all debt 

security holders, equity security holders, governmental, tax, and regulatory authorities, lenders, 

trade creditors, litigation claimants, and other creditors, holding Interests of any kind or nature 

whatsoever against, or in, all or any portion of the APA Assets, arising under, out of, in connection 

with, or in any way relating to, the Debtors, the APA Assets, the operation of the Debtors’ business 

prior to the Initial Closing Date, or the transfer of the Designated Assets or the Acquired Assets to 

the Purchaser, hereby are forever barred, estopped, and permanently enjoined from asserting 

against the Purchaser, or any of its affiliates, successors, or assigns, or their property or the APA 

Assets, such persons’ or entities’ Interests in and to the APA Assets, including, without limitation, 

the following actions against the Purchaser or its affiliates, or their successors, assets, or properties: 

(a) commencing or continuing in any manner any action or other proceeding, whether in law or 

equity, in any judicial, administrative, arbitral, or other proceeding; (b) enforcing, attaching, 
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collecting, or recovering in any manner any judgment, award, decree, or other order; (c) creating, 

perfecting, or enforcing any Lien or other Claim; (d) asserting any set off, right of subrogation, or 

recoupment of any kind; (e) commencing or continuing any action, in any manner or place, that 

does not comply or is inconsistent with the provisions of this Sale Order or other orders of this 

Court, or the agreements or actions contemplated or taken in respect thereof; or (f) revoking, 

terminating, or failing or refusing to transfer or renew any license, permit, or authorization to 

operate any of the APA Assets or conduct any of the business operated with the APA Assets.  

Other Provisions 

39. Licenses. To the maximum extent permitted by applicable law, and in accordance 

with the Agreement, the Purchaser (or its designee) shall be authorized, as of the Closing, to 

operate under any license, permit, registration, and governmental authorization or approval 

(collectively, the “Licenses”) of the Debtors with respect to the APA Assets. To the extent the 

Purchaser (or its designee) cannot operate under any Licenses in accordance with the previous 

sentence, such Licenses shall be in effect while the Purchaser (or its designee), with assistance 

from the Debtors, works promptly and diligently to apply for and secure all necessary government 

approvals for new issuance of Licenses to the Purchaser (or its designee). The Debtors shall, at 

Purchaser’s sole cost, maintain the Licenses in good standing to the fullest extent allowed by 

applicable law for the Purchaser’s benefit until equivalent new Licenses are issued to the Purchaser 

(or its designee).  

40. State of Texas.  Nothing in this Order or related documents discharges, releases, 

precludes, or enjoins: (i) any liability to any Texas “governmental unit” as defined in 11 U.S.C. § 

101(27) (“Texas Governmental Unit”) that is not a “claim” as defined in 11 U.S.C. § 101(5) 

(“Claim”); (ii) any Claim of a Texas Governmental Unit arising on or after the Closing Date; (iii) 

any liability to a Texas Governmental Unit under police and regulatory statutes or regulations that 
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any entity would be subject to as the owner or operator of property after the Closing Date; or (iv) 

any liability to a Texas Governmental Unit on the part of any Person other than the Debtors. Nor 

shall anything in this Order or related documents enjoin or otherwise bar a Texas Governmental 

Unit from asserting or enforcing, outside this Court, any liability described in the preceding 

sentence. 

41. Further, nothing in this Order or related documents authorizes the transfer or 

assignment of any Texas governmental (a) license, (b) permit, (c) registration, (d) authorization or 

(e) approval, or the discontinuation of any obligation thereunder, without compliance with all 

applicable legal requirements and approvals under police or regulatory law. Nothing in this Order 

or related documents shall relieve any entity from any obligation to address or comply with 

information requests or inquiries from any Texas Governmental Unit. Nothing in this Order or 

related documents shall affect any setoff or recoupment rights of any Texas Governmental Unit. 

Nothing in this Order divests any tribunal of any jurisdiction it may have under police or regulatory 

law to interpret this Order or to adjudicate any defense asserted under this Order. 

42. Effective Immediately. For cause shown, pursuant to Bankruptcy Rules 6004(h) 

and 7062(g), this Sale Order shall not be stayed and shall be effective immediately upon entry, and 

the Debtors and the Purchaser are authorized to close the Sale and related transactions immediately 

upon entry of this Sale Order. The Debtors and the Purchaser may consummate the Agreement at 

any time after entry of this Sale Order by waiving any and all closing conditions set forth in the 

Agreement that have not been satisfied and by proceeding to close the Sale and related transactions 

without any notice to the Court, any pre-petition or post-petition creditor of the Debtors and/or any 

other party in interest. 
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43. Access to Books and Records. Following the Initial Closing Date, the Debtors 

shall have, and the Purchaser shall provide, reasonable access to their books and records, to the 

extent they are included in the Acquired Assets transferred to the Purchaser as part of the Sale as 

set forth in the Agreement. 

44. Bulk Sales Law. No bulk sales law or any similar law of any state or other 

jurisdiction applies in any way to the Sale. 

45. Agreement Approved in Entirety. The failure specifically to include any 

particular provision of the Agreement in this Sale Order shall not diminish or impair the 

effectiveness of such provision, it being the intent of this Court that the Agreement be authorized 

and approved in its entirety. 

46. Further Assurances. From time to time, as and when requested, all parties shall 

execute and deliver, or cause to be executed and delivered, all such documents and instruments 

and shall take, or cause to be taken, all such further or other actions as the requesting party may 

reasonably deem necessary or desirable to consummate the Sale, including such actions as may be 

necessary to vest, perfect, or confirm or record or otherwise in the Purchaser its right, title, and 

interest in and to the Acquired Assets. 

47. Modifications to Agreement. The Agreement and any related agreements, 

documents or other instruments may be modified, amended or supplemented by the parties thereto 

and in accordance with the terms thereof, in a writing signed by such parties, without further order 

of this Court, provided any such modification, amendment or supplement does not have a material 

adverse effect on the Debtors’ estates 
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48. Standing. The transactions authorized herein shall be of full force and effect, 

regardless of any Debtors’ lack of good standing in any jurisdiction in which such Debtor is formed 

or authorized to transact business. 

49. Authorization to Effect Order. The Debtors are authorized to take all actions 

necessary to effect the relief granted pursuant to this Sale Order in accordance with the Sale 

Motion. 

50. Automatic Stay. The automatic stay pursuant to Bankruptcy Code section 362 is 

hereby modified, lifted, and annulled with respect to the Debtors and the Purchaser to the extent 

necessary, without further order of this Court, to (a) allow the Purchaser to deliver any notice 

provided for in the Agreement and (b) allow the Purchaser to take any and all actions permitted 

under the Agreement in accordance with the terms and conditions thereof. The Purchaser shall not 

be required to seek or obtain relief from the automatic stay under section 362 of the Bankruptcy 

Code to enforce any of its remedies under the Agreement or any other Sale-related document. The 

automatic stay imposed by section 362 of the Bankruptcy Code is modified solely to the extent 

necessary to implement the preceding sentence, provided, however, that this Court shall retain 

exclusive jurisdiction over any and all disputes with respect thereto. 

51. No Other Bids. No further bids or offers for the APA Assets shall be considered 

or accepted by the Debtors after the date hereof unless the Sale to the Purchaser is not 

consummated or otherwise does not occur in accordance with the Agreement or its related 

documents. 

52. Order to Govern. To the extent this Sale Order is inconsistent with any prior order 

entered or pleading filed in these Chapter 11 Cases, the terms of this Sale Order shall govern. To 

the extent there are any inconsistencies between the terms of this Sale Order and the Agreement 
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(including all ancillary documents executed in connection therewith), the terms of this Sale Order 

shall govern.  

53. Standing. The Purchaser has standing to seek to enforce the terms of this Sale 

Order.  

54. Retention of Jurisdiction. This Court shall retain exclusive jurisdiction with 

respect to the terms and provisions of this Sale Order and the Agreement. 

55. Turnover of Proceeds of Acquired Assets and Designated Assets.  

Notwithstanding anything to the contrary in that certain (i) “Final Order (I) Authorizing Debtors 

to (A) Use Cash Collateral on a Limited Basis and (B) Obtain Postpetition Financing on a Secured, 

Superpriority Basis, (II) Granting Adequate Protection, (III) Scheduling a Final Hearing, and (IV) 

Granting Related Relief” (Dkt. No. 771, the “Final DIP Order”) and/or (ii) Settlement and 

Assignment Agreement, dated April 11, 2023 (the “Assignment Agreement”), between and 

among 1903P Loan Agent, LLC (“1903P”) and Invictus Special Situations Master I, L.P. (“ISSM 

I”) and Invictus Global Management, LLC (“IGM” and, collectively with ISSM I, “Invictus”), 

from and after the Initial Closing Date any and all proceeds of any Acquired Asset or Designated 

Asset, including, but not limited to, any proceeds realized and attributable to Purchaser from the 

conduct of the Store Closing Sales, (x) received by the Debtors, 1903P and/or Invictus, as the 

context makes applicable, shall be held in trust for the exclusive benefit of Purchaser, and (y) shall, 

not later than one (1) business day after said party has or should have had actual knowledge, or 

has received written notice (which may be by email), of its receipt of such proceeds, be turned 

over to Purchaser by wire transfer of immediately available funds to an account designated in 

writing by Purchaser and in accordance with wire transfer instructions provided by Purchaser.  
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56. Agency Agreement Expenses.  Any amounts funded to the Debtors under the 

Agency Agreement in respect of expenses to be paid by Debtors are not, and will not be deemed, 

sale proceeds and no Interest will attach to such amounts. 

57. Use of Sale Proceeds. All sale proceeds received by the Debtors under the 

Agreement shall be maintained in a segregated account pending further order of this Court; 

provided, however, that through and including May 13, 2023, the Debtors are hereby authorized 

and directed to pay all expenses and other amounts (i) required to be paid under the Hilco Agency 

Agreement or as otherwise required in the Debtors’ business judgment to comply with their 

fiduciary duty to preserve the value of the estates; (ii) due and payable to Governmental Units (as 

defined by the Bankruptcy Code) or as otherwise required by law, and (iii) pursuant to the Agreed 

Order Regarding Debtors’ Weekly Borrowing Request dated April 26, 2023.  Notwithstanding the 

foregoing, in no event shall the Debtors pay any expenses not identified in or in excess of the 

amounts set forth in the budget attached to the Final DIP Order, nor shall they pay any amounts in 

excess of the relevant budgeted amounts.  For the avoidance of doubt, there shall be no new 

inventory purchased from the date of this Order forward. 

58. Sharing of Information.  The Debtors shall provide the Notice Parties, on a 

confidential basis and for professionals’ eyes only, (i) with a weekly cash flow statement by 

electronic mail, and (ii) any reports required to be provided to them by Hilco pursuant to the 

Agreement. 

59. Final DIP Order.  For the avoidance of doubt, except as expressly provided herein, 

nothing in this Sale Order alters, changes or otherwise modifies the Final DIP Order or any party’s 

rights thereunder.  
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60. Texas Taxing Authorities.  The Texas Taxing Authorities reserve rights to object 

to any further distribution of Sale proceeds that does not provide for the payment of 2023 ad 

valorem taxes. 

 
# # # End of Order # # # 
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as the Sellers, 
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ASSET PURCHASE AGREEMENT 

THIS ASSET PURCHASE AGREEMENT, dated as of April 24, 2023, is made by and 
between Tuesday Morning Corporation, TMI Holdings, Inc., Tuesday Morning, Inc., Friday 
Morning, LLC, Days of the Week, Inc., Nights of the Week, Inc., and Tuesday Morning 
Partners, Ltd. (the “Sellers”), as sellers, Hilco Merchant Resources, LLC (“Hilco”), and one or 
more entities designated (each a “Designated Purchaser” and collectively, the “Designated 
Purchasers”) as purchaser(s) by Hilco.  

P R E A M B L E 

WHEREAS, the Sellers are an off-price retailer of unique home and lifestyle 
merchandise;  

WHEREAS, on February 14, 2023 (the “Petition Date”), the Sellers filed voluntary 
petitions for relief under Chapter 11 of title 11 of the United States Code, §§ 101, et seq. (the 
“Bankruptcy Code”) in the United States Bankruptcy Court for the Northern District of Texas 
(the “Bankruptcy Court”), and those cases have been consolidated for procedural purposes and 
are being administered jointly as Case No. 23-90001 (the “Bankruptcy Case”);  

WHEREAS, the Sellers have determined that a prompt disposition of the Acquired 
Assets and Designated Assets (each as defined below and, collectively, the “APA Assets”) is 
necessary in order to preserve the value inherent in the APA Assets for the benefit of its 
creditors; 

WHEREAS, upon the terms and subject to the conditions set forth herein and pursuant to 
Sections 105, 363 and 365 of the Bankruptcy Code, Sellers desire to sell, transfer and assign to 
Designated Purchaser all of the Acquired Assets (as defined below), and Hilco desires (i) 
designate for sale by Agent the Designated Assets pursuant to the Agency Agreement (the 
“Store Closing Sale”), (ii) to designate the purchase, acquisition and assumption from Sellers by 
one or more Designated Purchasers some or all of the Acquired Assets and Assumed Liabilities 
(as defined below), and (iii) consummate such other transactions as are contemplated by this 
Asset Purchase Agreement, together with the Agency Agreement, appendices, exhibits and 
schedules attached hereto (collectively, the “Agreement”), with all such transactions in (i)-(iii) 
referred to as the “Proposed Transaction”;  

NOW, THEREFORE, in consideration of the foregoing and of the representations, 
warranties, covenants and agreements made herein and for other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto, 
intending to be legally bound, agree as follows: 

 
ARTICLE 1.  DEFINITIONS 

1.1 Definitions.  The following words and terms as used in this Agreement shall have 
the following meanings: 

“Agent” means Hilco together any Person to which Hilco syndicates the Store Closing 
Sale.   
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“Acquired Assets” has the meaning specified in Section 2.2. 

“Action” means any demand, claim, action, suit or proceeding, arbitral action, inquiry, 
criminal prosecution or investigation by or before any Governmental Authority. 

“Affiliate” (and, with a correlative meaning, “affiliated”) means, with respect to any 
Person, any other Person that directly, or through one or more intermediaries, controls or is 
controlled by or is under common control with such Person, including any Subsidiary of such 
Person. As used in this definition, “control” (and, with correlative meanings, “controlled by” and 
“under common control with”) means possession, directly or indirectly, of power to direct or 
cause the direction of management or policies (whether through ownership of securities or other 
ownership interests, by Contract or otherwise). 

“Agency Agreement” means the agency agreement substantially in the form of 
Exhibit A. 

“Agreement” has the meaning specified in the Preamble. 

“Allocation Schedule” means the schedule of Merchandise in the Distribution Center 
and the Stores to which such Merchandise should be distributed, which schedule shall be agreed 
upon by Hilco and the Sellers prior to the Initial Closing Date.   

“Allocation Statement” has the meaning specified in Section 3.4. 

“Alternative Transaction” means a sale transaction between the Sellers and a Person 
other than Hilco. 

“APA Assets” means the Acquired Assets and the Designated Assets 

“Assignment and Assumption Agreement” has the meaning specified in Section 4.2(b). 

“Assumed Contracts and Leases” has the meaning specified in Section 2.1(a). 

“Assumed Liabilities” has the meaning specified in Section 2.3. 

“Bankruptcy Case” has the meaning specified in the Preamble. 

“Bankruptcy Code” has the meaning specified in the Preamble. 

“Bankruptcy Court” has the meaning specified in the Preamble. 

“Bill of Sale” means the bill of sale transferring to the Designated Purchaser the 
Acquired Assets, substantially in the form of Exhibit B. 

“Books and Records” means business records of the Sellers (in any form or medium), 
including all books, ledgers, files, reports, plans, records, manuals, sales and credit records, 
books of account, financial records, invoices, supplier lists, billing records, engineering records, 
drawings, blueprints, schematics, studies, surveys, reports, advertising and sales material, 
customer lists, customer records, test records, financing records, and personnel and payroll 
records, in each case to the extent they are related to the Business or the APA Assets, other than 
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(a) any Bankruptcy Court filings or documents relating to or necessary for winding up of the 
Sellers and the administration of the Bankruptcy Case, (b) any materials about employees, 
disclosure of which would violate an employee’s reasonable expectation of privacy, (c) any 
materials that are subject to attorney-client privilege, (d) any documents reasonably necessary for 
purposes of the prosecution, settlement or enforcement by the Sellers of the Retained Rights of 
Action, or (e) any documents primarily relating to the Excluded Assets or the Excluded 
Liabilities (such items described in (a) through (e), the “Retained Books and Records”). 

“Business” means the Sellers’ business of owning and operating retail stores for the sale 
of off-price home and lifestyle merchandise. 

“Business Day” means a day other than a Saturday, Sunday or other day on which the 
Federal Reserve Bank of New York is closed for business. 

“Business Permits” has the meaning specified in Section 5.6(b). 

“Cash” means all cash and cash equivalents, on hand or in banks, register cash, petty 
cash, certificates of deposit, bank or savings and loan accounts and U.S. government securities of 
any kind or nature. 

“Closing” and “Closing Date” have the meanings specified in Section 4.1. 

“Closing Stores” means the Stores designated by Hilco to close pursuant to the Agency 
Agreement.   

“Code” means the Internal Revenue Code of 1986, as amended. 

“Confirmed Closing Cash Balance” means the aggregate amount of the Sellers’ Cash in 
the Stores as of the Closing Date as determined by a physical count conducted on the Initial 
Closing Date. 

“Contract” means any written contract, agreement, indenture, note, bond instrument, 
lease (including any real property lease), license or other document or arrangement, undertaking, 
practice or authorization that is binding on any Person or property under applicable Law. 

 “Cure Amounts” means all amounts necessary to cure all defaults, if any (including, if 
applicable, any stub period rents), under the Assumed Contracts and Leases and to pay all actual 
or pecuniary losses that have resulted from such defaults under the Assumed Contracts and 
Leases. 

“Cost Factor Threshold” means the aggregate Cost Value of the Merchandise as a 
percentage of the aggregate Retail Price of the Merchandise, such percentage being not greater 
than 45.0%. 

“Cost Value” means the lower of (i) the lower of (x) the actual cost of such item and (y) 
the lowest cost of such item as reflected in the File and (ii) the Retail Price; provided, however, 
that notwithstanding the foregoing, with respect to each item of Defective Merchandise for 
which the parties are able to agree upon a “Cost Value”, the “Cost Value” shall be such agreed 
upon amount. 
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“Defective Merchandise” means any item of Merchandise that is defective or otherwise 
not saleable in the Ordinary Course because it is worn, scratched, broken, faded, torn, 
mismatched, tailored, or affected by other similar defects rendering it not of the quality of other 
similar items of Merchandise, but can be sold to customers at a reduced price.   

“Deposit” means $2,281,500 deposited by Hilco into the account designated by the 
Sellers with the last four digits of the account being 8648 on April 6, 2023 and the additional 
$928,500 deposited by Hilco into the same account on April 20, 2023, which shall be held by the 
Sellers in escrow pursuant to the Bankruptcy Court’s Order Approving Bid Procedures [dkt 558], 
and, subject to the terms and conditions of this Agreement, to be credited against the Purchase 
Price at Closing.  

“Designated Assets” has the meaning specified in Section 2.1. 

“Designated Purchaser” and “Designated Purchasers” have the meaning specified in 
the introductory paragraph and one such Designated Purchaser may be Christmas Trees Shops, 
LLC.  In addition, “Designated Purchaser” could also include Agent itself if so designated by 
Agent. 

“Designation Rights Period” means the period commencing on the Closing Date and 
ending at 11:59 pm Eastern time on the date that is 60 days thereafter.   

“Designated Store(s)” means one or more Stores designated by Agent for transfer to a 
Designee.   

“Disclosure Schedules” has the meaning specified in the introductory paragraph of 
Article 5. 

“Distribution Center” means Sellers’ distribution facility located at 14303 / 14601 / 
14603 / 14621 / 14639 Inwood Rd., Addison, TX and 4404 S. Beltwood Pkwy., Farmer’s 
Branch, TX (Location Nos. 0003, 7052, 7056). 

“Distribution Center Merchandise” means items of Inventory that (1)(i) are located in 
the Distribution Center as of the Initial Closing Date or (ii) are in transit to the Stores from the 
Distribution Center as of the Initial Closing and (2) arrive at the Stores no later than fourteen 
(14) days after the Initial Closing Date in accordance with the Allocation Schedule. 

“Effective Time” has the meaning specified in Section 4.1. 

“Estimated Merchandise Value” has the meaning specified in Section 3.5. 

“Environmental Laws” means any applicable Laws of any Governmental Authority: (i) 
imposing obligations, Liability, or standards of conduct with regard to releases or threatened 
releases to soil, surface water, groundwater, air or any other environmental media of any 
hazardous waste, hazardous material, pollutant, contaminant or other such substance or 
compound, including toxic substances, asbestos containing materials, polychlorinated biphenyls 
(PCB), lead, hazardous waste, petroleum or any refined product or fraction or derivative thereof 
(collectively, “Hazardous Substances”); (ii) governing the use, treatment, storage, disposal, 
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transport or handling of Hazardous Substances; (iii) imposing obligations, Liability, or standards 
of conduct with regard to pollution or the protection of the environment or human health or 
safety or (iv) imposing obligations, Liability, or standards of conduct with regard to the health 
and safety of employees, contractors, or other individuals. Such Environmental Laws shall 
include the Resource Conservation and Recovery Act, the Comprehensive Environmental 
Response, Compensation and Liability Act, the Emergency Planning and Community Right-to-
Know Act, the Clean Air Act, the Clean Water Act, the Safe Drinking Water Act and the Toxic 
Substances Control Act and all other applicable Laws pertaining to Hazardous Substances, the 
environment, human health or safety. 

“Escrow Agent” means a Person to be mutually agreed upon by Sellers and Hilco, acting 
in its capacity as escrow agent hereunder.  

“Escrow Agreement” has the meaning specified in Section 3.3(b). 

“Escrow Amount” has the meaning specified in Section 3.3(b). 

“Excluded Assets” has the meaning specified in Section 2.2. 

“Excluded Contracts and Leases” has the meaning specified in Section 2.3(a). 

“Excluded Defective Merchandise” means (i) any item of Defective Merchandise that is 
not saleable in the ordinary course because it is so damaged or defective that it cannot reasonably 
be used for its intended purpose and (ii) any item of Inventory that has been marked out of stock, 
set aside for return to vendor, or received some other similar designation. 

“Excluded Liabilities” has the meaning specified in Section 2.5. 

“Excluded Goods” has the meaning specified in Section 3.5.   

“File” means the files set forth on Schedule 1.1 together with updated files, if any, 
received by Hilco from Sellers on or prior to the Initial Closing Date. 

“Final Order” means an order which has not been stayed. 

 “GAAP” has the meaning specified in Section 1.2(f). 

“Governmental Authority” means any government, governmental entity, department, 
commission, board, agency or instrumentality, or any court, tribunal or judicial body, in each 
case whether federal, state, commonwealth, county, provincial, local or foreign. 

“Governmental Order” means any Law, order, judgment, injunction, decree, stipulation 
or determination issued, promulgated or entered by or with any Governmental Authority of 
competent jurisdiction. 

“Gross Rings” has the meaning specified in Section 3.5. 

“Initial Closing” and “Initial Closing Date” have the meanings specified in Section 4.1. 

“Initial Purchase Price Payment” has the meaning ascribed in Section 3.3. 
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“Intellectual Property Assignment” has the meaning specified in Section 4.2(c). 

“Intellectual Property Rights” means all rights in and to (a) patents, patent applications 
and patent disclosures, together with all re-issuances, continuations, continuations in part, 
revisions, extensions, reexaminations, provisionals, divisions, renewals, revivals, and foreign 
counterparts thereof and all registrations and renewals in connection therewith, (b) trademarks, 
service marks, trade dress, logos, trade names and corporate names, together with all translations, 
adaptations, derivations and combinations thereof and including all goodwill associated 
therewith, and all applications, registrations and renewals in connection therewith, (c) 
copyrightable works, copyrights and all applications, registrations and renewals in connection 
therewith, (d) mask works and all applications, registrations and renewals in connection 
therewith, (e) trade secrets, inventions and confidential business information (including ideas, 
research and development, know-how, formulas, compositions, manufacturing and production 
processes and techniques, technical data, designs, drawings, specifications, customer, vendor, 
distributor, and supplier lists and related information (including contact information, email 
addresses, transaction history, etc.), pricing and cost information, business and marketing plans 
and proposals, assembly, test, installation, service and inspection instructions and procedures, 
technical, operating and service and maintenance manuals and data, hardware reference manuals 
and engineering, programming, service and maintenance notes and logs), (f) Software, (g) 
Internet addresses, uniform resource locaters, domain names, websites and web pages, social 
media pages, (h) Social Media Accounts, and (i) goodwill relating to any of the foregoing. 

“Inventory” means all inventories relating to the Business which are on hand at the 
Sellers’ Stores, Distribution Center, in transit thereto, or wherever located as of the Closing Date. 

“Hilco” has the meaning specified in the introductory paragraph.   

“Knowledge” of the Sellers with respect to a given matter means the knowledge that the 
individuals identified on Appendix I actually possess or should possess in the exercise of 
reasonable diligence and investigation with respect to the matter, given their respective positions 
with, and authority with respect to, the Sellers. 

“Law” means any law, ordinance, regulation, rule, code or rule of common law, or 
otherwise of any Governmental Authority. 

“Leased Real Property” means all of the right, title and interest of the Sellers under all 
legally binding leases, subleases, licenses, concessions and other agreements, pursuant to which 
the Sellers hold a leasehold or sub-leasehold estate in, or are granted the right to use or occupy, 
any land, buildings, improvements, fixtures or other interest in real property which is used in the 
operation of the Business as presently conducted.  

“Liability” means any claim, as defined by Bankruptcy Code Section 101(5) including 
any indebtedness, obligation or other liability (whether or not absolute, accrued, matured, 
contingent, liquidated, known, suspected, fixed or otherwise), including, but not limited to, any 
fine, assessment, penalty, judgment, award, loss, claim, demand, damage or settlement in respect 
of any Action. 

“Lien” means any security interest, pledge, mortgage, lien, charge, hypothecation, 
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adverse claim of ownership or use, restriction on transfer (such as a right of first refusal or other 
similar right), defect of title, encumbrance, or other interest of any kind or character. 

“Merchandise” means (A) all finished goods Inventory that are owned by the Sellers and 
located at the Stores as of the Initial Closing Date; (B) Distribution Center Merchandise; and (C) 
Defective Merchandise (other than Excluded Defective Merchandise).  Notwithstanding the 
foregoing, “Merchandise” shall not include: (1) goods which belong to sublessees or 
concessionaires of Sellers; (2) goods held by Sellers on memo, on consignment, or as bailee; (3) 
or Excluded Defective Merchandise. 

“Merchandise Date” has the meaning specified in Section 3.5. 

“Merchandise Report” has the meaning specified in Section 3.5. 

“Merchandise Purchase Price Adjustment” has the meaning specified in Section 3.5. 

“Merchandise Taker” has the meaning specified in Section 3.5. 

“Merchandise Taking” has the meaning specified in Section 3.5. 

“Operation Permits” has the meaning specified in Section 5.6(c). 

“Other Transaction Documents” has the meaning specified in Section 5.2. 

“Periodic Taxes” has the meaning specified in Section 4.4(b). 

“Permits” means permits, licenses, franchises, approvals, certificates, certifications, 
consents, waivers, concessions, registrations or other authorizations of any Governmental 
Authority. 

“Permitted Encumbrances” means easements, rights-of-way, real property restrictive 
covenants, and other similar real property encumbrances which, in the aggregate, are not 
substantial in amount and which do not in any case materially detract from the value of the 
property subject thereto or materially interfere with the ordinary conduct of the business of the 
Sellers. 

“Person” means an individual, firm, partnership, limited liability company, association, 
unincorporated organization, trust, corporation, or any other entity, including a Governmental 
Authority. 

“Petition Date” has the meaning specified in the Preamble. 

“Personal Property” means all tangible personal property, including apparatus, 
materials, furniture, fixtures, supplies, parts, equipment, computers, servers, machinery, vehicles, 
rolling stock, and other tangible property of Sellers. 

“Proposed Transactions” has the meaning specified in the Preamble.   

“Proration Periods” has the meaning specified in Section 4.4(b). 
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“Purchase Price” has the meaning specified in Section 3.1. 

“Purchaser” has the meaning specified in the introductory paragraph to this Agreement. 

“Receipt Deadline” shall mean the date that is 14 calendar days after the Initial Closing 
Date. 

“Retail Price” means, with respect to each item of Merchandise, the lowest ticketed, 
shelf, hang-tag, hardmarked or the price reflected on the File; provided, however, that, for the 
avoidance of doubt, “Retail Price” excludes any temporary point of sale promotional price. 

“Retained Books and Records” shall have the meaning set forth in the definition of 
Books and Records. 

“Retained IP” has the meaning specified in Section 2.3(f). 

“Retained Rights of Action” has the meaning specified in Section 2.2(d). 

“Rights of Action” means any and all rights, claims (including claims as defined in the 
Bankruptcy Code), lawsuits, causes of action, rights of recovery, rights of set off, rights of 
recoupment, refunds, demands, defenses, judgments, accounts, and rights, claims, powers or 
privileges of any kind or character whatsoever, known or unknown, suspected or unsuspected, 
whether arising prior to, on or after the Petition Date, in contract or in tort, at law or in equity, or 
under any other theory of law, held by the Sellers against any Person. 

“Sale Approval Order” means an order of the Bankruptcy Court approving this 
Agreement and the Proposed Transactions in the form of Exhibit C. 

“Sellers” has the meaning specified in the introductory paragraph to this Agreement. 

“Software” means any computer program, operating system, application, system, 
firmware or software of any nature, whether operational, active, under development or design, 
non-operational or inactive, including all object code, source code, comment code, algorithms, 
processes, formulae, interfaces, navigational devices, menu structures or arrangements, icons, 
operational instructions, scripts, commands, syntax, screen designs, reports, designs, concepts, 
visual expressions, technical manuals, tests scripts, user manuals and other documentation 
therefor, whether in machine-readable form, virtual machine-readable form, programming 
language, modeling language or any other language or symbols, and whether stored, encoded, 
recorded or written on disk, tape, film, memory device, paper or other media of any nature, and 
all databases necessary or appropriate in connection with the operation or use of any such 
computer program, operating system, application, system, firmware or software. 

“Specified Stores” means those Stores that will not be closed and will be operated as a 
going concern by a Designated Purchaser, which will be identified as part of the auction and will 
be reflected on Schedule 1.1(b).   

“Stores” means the Sellers’ retail store locations set forth on Schedule 1.1(a).   

“Store Closing Sale” has the meaning specified in the Preamble.   

Case 23-90001-elm11    Doc 1007    Filed 04/28/23    Entered 04/28/23 09:41:30    Desc
Main Document      Page 56 of 155



 

9 
 

“Tax” or “Taxes” means any federal, commonwealth, state, county, provincial, local or 
foreign income, gross receipts, sales, use, ad valorem, employment, severance, transfer, gains, 
profits, excise, franchise, personal and real property, capital stock, premium, minimum and 
alternative minimum or other taxes, fees, levies, licenses, duties, assessments or charges of any 
kind or nature whatsoever imposed by any Governmental Authority (whether payable directly or 
by withholding and including any tax liability incurred or borne as a transferee or successor or by 
contract, or otherwise), together with any interest, surcharges, penalty (civil or criminal), or 
additional amounts imposed by, any Governmental Authority with respect thereto. 

“Tax Return” means any return, declaration, report, claim for refund, or information 
return or statement relating to Taxes, including any schedule or attachment thereto, and further 
including any amendment thereof. 

“Termination Date” has the meaning specified in Section 11.1(b). 

“Transaction Taxes” has the meaning specified in Section 4.4(a). 

“Treasury Regulations” means the regulations promulgated by the United States 
Department of the Treasury pursuant to and in respect of provisions of the Code. All references 
herein to Sections of the Treasury Regulations shall include any corresponding provision or 
provisions of succeeding, similar, substitute, proposed or temporary final Treasury Regulations 
or their successor Treasury Regulations. 

“Update” has the meaning specified in Section 7.5. 

1.2 Interpretation.  The following provisions shall govern the interpretation of this 
Agreement: 

(a) “Herein” and “hereunder” and other words of similar import refer to this 
Agreement as a whole and not to any particular Article, Section, Subsection, Appendix, 
Exhibit or Schedule. 

(b) Headings or captions are for convenience of reference only and shall not 
affect the construction or interpretation of this Agreement. 

(c) Words importing the singular number only shall include the plural and 
vice versa, words importing the masculine gender shall include the feminine and neuter 
genders and vice versa, and words importing individuals shall include Persons and vice 
versa, in each case, as the context so requires. 

(d) The calculation of time within which or following which any act is to be 
done or step is to be taken pursuant to this Agreement excludes the date that is the 
reference day in calculating such period. 

(e) Unless specified otherwise, whenever anything is required to be done or 
any action is required to be taken hereunder on or by a day that is not a Business Day, 
then such thing may be validly done and such action may be validly taken on or by the 
next succeeding day that is a Business Day. 
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(f) Accounting terms not otherwise defined herein have the meanings 
assigned to them in accordance with generally accepted accounting principles as 
employed in the United States of America (“GAAP”). Wherever in this Agreement 
reference is made to a calculation to be made in accordance with GAAP, such reference 
shall be deemed to be to GAAP from time to time applicable as at the date on which such 
calculation is made or required to be made in accordance with GAAP. 

(g) As used in this Agreement, reference to dollar amounts, unless otherwise 
specifically indicated, shall mean the lawful money of the United States of America. 

(h) The terms “include,” “includes” and “including” mean including without 
limiting the generality of any description preceding such term, and, for purposes of this 
agreement, the rule of ejusdem generis shall not be applicable to limit a general statement 
that follows an enumeration of specific matters, to matters similar to the matters 
specifically enumerated. 

(i) All references to Articles, Sections, Subsections, Appendices, Exhibits or 
Schedules in this Agreement are to Articles, Sections, Subsections, Appendices, Exhibits 
or Schedules of or to this Agreement unless otherwise specified. 

ARTICLE 2.    PURCHASE AND SALE OF APA ASSETS 

2.1 Designated Assets.  Upon the terms and subject to the conditions of this 
Agreement and the Sale Order, at and as of the Effective Time, pursuant to sections 105 and 363 
of the Bankruptcy Code, Hilco and Sellers hereby designate Agent to serve as their exclusive 
Agent for purposes of conducting the Store Closing Sale and selling, transferring, pursuing or 
otherwise disposing of the Designated Assets, free and clear of all Liabilities and Encumbrances, 
subject to and in accordance with the terms and conditions of this Agreement and the Agency 
Agreement.  “Designated Assets” means the following: 

(a) all Merchandise of Sellers in the Closing Stores and Distribution Center 
Merchandise received at the Closing Stores no later than fourteen (14) days after the Initial 
Closing Date (provided that the sale of Merchandise shall be subject to and in accordance with 
the terms of the Agency Agreement); 

(b) all Personal Property owned by the Sellers and located at (or in the 
vicinity of) the Closing Stores; and  

(c) all Cash physically held at any the Closing Stores as of the Initial 
Closing Date. 

2.2 Purchase of the Acquired Assets.  Upon the terms and subject to the conditions of 
this Agreement, at and as of the Effective Time, (i) on the Initial Closing Date and throughout 
the Designation Rights Period, the Agent shall have the right to designate one or more 
Designated Purchasers to purchase and accept one or more Acquired Assets and (ii) the Sellers 
shall sell, transfer, convey, assign and deliver to each such Designated Purchaser designated by 
Agent, free and clear of all Liabilities (other than Assumed Liabilities) and Liens (other than 
Permitted Encumbrances), and each Designated Purchaser shall purchase and accept from the 
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Sellers, all right, title and interest of the Sellers in and to all tangible and intangible rights, 
properties and assets of every nature, kind and description, used or useful in the Business, 
wheresoever located, whether arising by contract, Law or otherwise, and whether or not carried 
or reflected on the Books and Records, as the same may exist at the Effective Time, including 
such rights, properties and assets hereafter acquired by the Sellers but excluding the Designated 
Assets and the Excluded Assets (collectively, the “Acquired Assets”) so designated by Agent. 
Without limiting the generality of the foregoing and except for the Designated Assets and 
Excluded Assets, the Acquired Assets shall include all right, title and interest of the Sellers in 
and to the following as the same may exist at the Effective Time: 

(a) All Contracts, including the Leased Real Property, listed or described on 
Appendix II (as may be amended from time to time during the Designation Rights 
Period, collectively, the “Assumed Contracts and Leases”); 

(b) All pre-paid expenses, prepayments, security deposits and other deposits 
included in prepaid assets relating to the Assumed Contracts and Leases (excluding 
deposits relating to Excluded Contracts and Leases), or rights of payment with respect 
thereto (including rights to insurance proceeds); 

(c) All Merchandise at the Specified Stores and all other Inventory (but, 
expressly excluding Merchandise in Section 2.1(a)); 

(d) All Intellectual Property Rights, including all trademarks, trade names, 
patents and domain names owned by the Sellers and all Software owned or licensed by 
the Sellers (including related documentation), except for the Retained IP; 

(e) All telephone and facsimile numbers at each Designated Store; 

(f) All Books and Records relating to other Acquired Assets (other than the 
Retained Books and Records); 

(g) To the extent transferable, all Permits, including any pending applications 
for or with regard to any Permit, with respect to a Specified Store; 

(h) All guarantees, warranties, indemnities and similar rights in favor of the 
Sellers;  

(i) All Cash physically held at any Specified Stores as of the Initial Closing 
Date;  

(j) All refunds of insurance premiums to be paid by the Sellers to the 
Designated Purchaser pursuant to Section 8.3; and 

(k) All rights of Sellers to receive proceeds of cash collateral that secure the 
letters of credit listed on Schedule 2.2(l) as of the Closing Date totaling approximately 
$12,500,000.00. 

 
2.3 Excluded Assets.  Notwithstanding anything to the contrary contained herein, 

including in Section 2.1 and 2.2, the Sellers shall retain all of their right, title and interest in and 
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to, and shall not transfer to the Designated Purchaser, the following (collectively, the “Excluded 
Assets”): 

(a) All Contracts and leases other than the Assumed Contracts and Leases 
(collectively, the “Excluded Contracts and Leases”) and deposits relating thereto; 

(b) All Cash (but expressly excluding Cash referenced in Sections 2.1 and 2.2 
and all Cash or other proceeds generated from the sale or other disposition of the Designated 
Assets and Acquired Assets from and after the Effective Time); 

(c) All Tax refunds, carry forwards or carry backs; 

(d) All Rights of Action; provided, that Sellers, and any successor-in-interest 
thereto, shall notify and obtain consent from Designated Purchaser in advance of 
commencing any action against a party listed on Appendix II as may be amended from 
time to time during the Designation Rights Period; 

(e) All Personal Property not included in Section 2.1(b). 

(f) All intellectual property (including the domain name and/or any 
trademarks) relating to chefs.com (“Retained IP”); 

(g) All Retained Books and Records (but the Sellers shall provide reasonable 
access to Retained Books and Records reasonably requested by Sellers for operation of 
the Business after the Closing Date); 

(h) This Agreement and all other agreements between the Sellers on the one 
hand and Hilco, Agent or a Designated Purchaser on the other hand entered into on or 
after the date of this Agreement; and 

(i) A deposit held by Bank of America to support gift cards and credit card 
chargebacks in the approximate amount of $1.2 million. 

(j) All insurance policies maintained by the Sellers. 
 

2.4 Assumed Liabilities.  At and as of the Effective Time, a Designated Purchaser 
shall assume only the following Liabilities of the Sellers (collectively, the “Assumed 
Liabilities”): 

(a) All Liabilities accruing or due to be performed from and after the 
Effective Time pursuant to or in respect of all Assumed Contracts and Leases to the 
extent the Bankruptcy Court authorizes assumption and assignment of such contracts; 

(b) All Liabilities arising after the Effective Time out of the ownership of the 
Acquired Assets; 

(c) 50% of all Liabilities for Transaction Taxes under Section 4.4(a) hereof; 
and 

(d) All Liabilities for the portion of Periodic Taxes for which a Designated 
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Purchaser is liable under Section 4.4(b). 
 
2.5 Excluded Liabilities.  Except with respect to the Assumed Liabilities, Hilco, the 

Agent, and each Designated Purchaser do not and shall not be deemed to assume or be liable for 
or bound by any Liabilities of the Sellers (whether or not asserted, scheduled or evidenced by a 
filed proof of claim or other form of writing evidencing such claim filed in the Bankruptcy Case, 
whether secured, priority, administrative or unsecured, or whether accruing prior to or after the 
commencement of the Bankruptcy Case or the Initial Closing Date) (such Liabilities, 
collectively, the “Excluded Liabilities”). For the avoidance of doubt and without intending to 
limit the generality or effect of the foregoing, the Excluded Liabilities shall include the following 
Liabilities of the Sellers: 

(a) Subject to payment of Cure Amounts in Section 2.6, all Liabilities under 
the Assumed Contracts and Leases accruing prior to the Effective Time; 

(b) All Liabilities under the Excluded Contracts and Leases or in respect of 
any other Excluded Asset, in each case whether accruing prior to, at or after the Effective 
Time; and 

(c) All Liabilities for the portion of Periodic Taxes for which the Sellers are 
liable under Section 4.4(b). 

 

2.6 Assumed Contracts and Leases; Cure Amounts.  The applicable Designated 
Purchaser shall pay all Cure Amounts in respect of the Assumed Contracts and Leases on the 
earlier of (i) the applicable Closing (including, if applicable, the Initial Closing) and (ii) the last 
day of the Designation Rights Period. Nothing in this Agreement or any Other Transaction 
Document, nor the consummation of the Proposed Transactions, shall be construed as an attempt 
or agreement to assign any Assumed Contract and Lease unless and until the Designated 
Purchaser shall have paid the Cure Amount with respect to such Assumed Contract and Lease.  

ARTICLE 3.    CONSIDERATION 

3.1 Consideration.  The purchase price payable by Hilco to the Sellers (the “Purchase 
Price”) in consideration of the right to sell the Designated Assets and the sale, transfer, 
conveyance, assignment, and delivery of the Acquired Assets to the Designated Purchaser(s), 
and in reliance upon the representations, warranties, covenants and agreements of the Sellers set 
forth herein, is an amount equal to $32,063,686.00 (the “Unadjusted Purchase Price”), (a) less 
the Deposit, and (b) plus or minus the Merchandise Purchase Price Adjustment. As additional 
consideration for the transfer of the Acquired Assets to the Designated Purchasers hereunder, a 
Designated Purchaser shall assume the related Assumed Liabilities pursuant to Section 2.3.   

3.2 Deposit. Hilco has delivered the Deposit.   

3.3 Purchase Price Escrow.   

(a) On the Initial Closing Date, Hilco shall pay the Sellers an amount equal to 
85% of the Unadjusted Purchase Price, less the Deposit (the “Initial Purchase Price 
Payment”).   
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(b) On the Initial Closing Date, Hilco shall deliver into escrow with the Escrow 

Agent an amount equal to fifteen percent (15%) of the Unadjusted Purchase Price (the 
“Escrow Amount”).  The Escrow Agent shall act as escrow agent and hold, safeguard 
and disburse the Escrow Amount pursuant to the terms and conditions of this Agreement 
and an Escrow Agreement by and among Purchaser, Sellers, and the Escrow Agent (the 
“Escrow Agreement”). The Escrow Amount shall not be subject to any Lien or 
attachment of any creditor of any party hereto and will be used solely for the purposes 
and subject to the conditions set forth in this Agreement and the Escrow Agreement.  The 
Escrow Amount shall not be commingled with any other funds. The Sellers and Hilco 
shall use their commercially reasonable best efforts to cause the Escrow Agent to execute 
and become a party to this Agreement solely for purposes of this Section 3.3 and 11.2. 
 
 

(c) After issuance of the Merchandise Report, the Sellers and Hilco shall 
jointly instruct the Escrow Agent to release the Escrow Amount to the appropriate 
Person(s) pursuant to Section 3.5(k) hereof. 
 

 
3.4 Purchase Price Allocation.  Seventy-five days following the Initial Closing, Hilco 

and the Sellers shall agree upon a statement (the “Allocation Statement”) setting forth the value 
of the APA Assets that shall be used for the allocation of the Purchase Price (together with the 
Assumed Liabilities) among the APA Assets. The Allocation Statement shall be determined in 
accordance with Section 1060 of the Code and the applicable Treasury Regulations. The Sellers 
and each Designated Purchaser shall report an allocation of such Purchase Price among the APA 
Assets in a manner entirely consistent with the Allocation Statement and shall act in accordance 
with such Allocation Statement in the preparation of financial statements and filing of all Tax 
Returns (including filing Internal Revenue Service Form 8594 with its federal income tax return 
for the taxable year that includes the Closing Date) and in the course of any Tax audit, Tax 
review or Tax litigation matter relating hereto. Nothing in the Allocation Statement shall be 
binding upon creditors of the Sellers or in any way bind any party in interest to the Bankruptcy 
Case.  

3.5 Merchandise Taking.  Commencing as promptly as practicable following the 
Initial Closing Date, Sellers and Agent shall cause to be taken a SKU level Cost Value and Retail 
Price physical inventory of all Merchandise at 30 Stores (the “Taking Stores”) as described in 
this Section 3.5 (collectively, the “Merchandise Taking”).  Agent and Sellers shall each select 
15 Taking Stores.  The results of the Merchandise Taking at the Taking Stores (e.g., 
Merchandise overages (if any), underages (if any), and other adjustments (if any) shall be 
averaged and extrapolated to the Merchandise in the Stores that are not Taking Stores and shall 
be included in the Merchandise Report; provided, however, that the Merchandise Date for 
purposes of Gross Rings for each Taking Store shall be the date of the Merchandise Taking at the 
last Taking Store. 

(a) The Merchandise Taking shall be completed in each of the Taking Stores 
and the Distribution Center as soon as practicable (the date of the Merchandise Taking at 
each Taking Store being the “Merchandise Date” for each Store), but in any event no 
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later than twenty-one (21) days after the Initial Closing Date (subject to the availability of 
the Merchandise Taker); Merchandise located in Merchant’s Distribution Center or in-
transit from the Distribution Center to a Taking Store that arrives after the Merchandise 
Date for such Taking Store shall be counted by Sellers and Agent upon receipt at such 
Store.   

(b) The Merchandise Taker will conduct the physical inventory in accordance 
with such procedures and instructions as are consistent with the usual and customary 
practices of the industry or as may otherwise be mutually and reasonably agreed upon by 
the Merchandise Taker, Sellers, and Agent, and otherwise in accordance with the terms 
and conditions of this Section 3.5.  Sellers and the Agent shall each be entitled to have 
advisors present during the Merchandise Taking and to review, reconcile, and verify the 
listing and tabulation of the Merchandise Taker (after review, reconciliation and mutual 
written verification thereof by Agent and Sellers, the “Merchandise Report”), and the 
fees and expenses of the Merchandise Taker shall be borne fifty percent (50%) by Agent 
and fifty percent (50%) by the Sellers.  Sellers and Agent will direct the Merchandise 
Taker to deliver the Merchandise Report no later than seven (7) calendar days, if 
practicable, after the completion of the Merchandise Taking. 

(c) Sellers and Agent may (but shall not be required to) agree that during the 
conduct of the Merchandise Taking the Taking Stores (or any section thereof) shall be 
closed to the public, and no sales or other transactions shall be conducted within the 
applicable Store.  Sellers and Agent further agree that until the Merchandise Taking in a 
particular Store is completed, neither the Sellers nor Agent shall: (i) move Merchandise 
within or about the Taking Store so as to make any such items unavailable for counting as 
part of the Merchandise Taking; or (ii) remove or add any hang tags, price tickets, 
inventory control tags affixed to any Merchandise or any other kind of in-store pricing 
signage within the Taking Store.  Sellers agree to cooperate with Merchandise Taker and 
Agent to conduct the Merchandise Taking (including by making available to 
Merchandise Taker and Agent information relating to sales, units, costs, Cost Value, and 
Retail Price, and making available to Merchandise Taker and Agent Merchant’s books, 
records, work papers and personnel to the extent reasonably necessary to calculate the 
Cost Value and Retail Price of the Merchandise).  The Parties agree that the Merchandise 
Taking will commence at a time that will minimize the number of hours that the Taking 
Stores will be closed for business. 

(d) At each Taking Store, for the period from the Initial Closing Date until the 
Merchandise Date for such Store, Sellers and Agent shall jointly keep (i) a strict count of 
gross register receipts less applicable sales taxes but excluding any prevailing Store 
Closing Sale discounts (“Gross Rings”), and (ii) cash reports of sales within such Taking 
Store.  Register reports shall show for each item sold the Cost Value and Retail Price for 
such item and the markdown or discount, if any, specifically granted by the Agent.  All 
such records and reports shall be made available to Sellers and Agent during regular 
business hours upon reasonable notice.  Any Merchandise sold using the Gross Rings 
method shall be included as Merchandise, and all Merchandise sold during the Gross 
Rings period shall be included in the Merchandise Report at its applicable Cost Value 
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(without taking into account any of Agent’s point of sale discounts or point of sale 
markdowns). 

(e) The Merchandise Report shall not include Inventory that (i) is Excluded 
Defective Merchandise; (ii) is not transferable under applicable Law; (iii) belongs to 
sublessees or concessionaires of Sellers; (iv) any Intventory received at the Stores after 
the Receipt Deadline; or (v) consists of raw materials, work in process, supplies, or 
material used or consumed in connection with the Business (collectively, the “Excluded 
Goods”), in each case, determined as mutually agreed upon by Sellers and Agent in 
accordance with usual and customary practices of the industry.   

(f) The Merchandise Report shall include all Merchandise in the Stores, 
excluding the Excluded Goods, and shall be supplemented to include all Distribution 
Center Merchandise that is received at a Store after the applicable Merchandise Date, but 
on or before fourteen (14) days after the Initial Closing Date.   

(g) Sellers and Agent estimate that the aggregate Cost Value of the 
Merchandise to be included in the Sale will be $39.9 million (the “Estimated 
Merchandise Value”).  To the extent that the actual Merchandise Value is higher or 
lower than the Estimated Merchandise Value, then the Purchase Price shall be increased 
(if the actual Merchandise Value is higher than the Estimated Merchandise Value) or 
decreased (if the actual Merchandise Value is lower than the Estimated Merchandise 
Value), as applicable, on a dollar for dollar basis equal to the amount of such difference. 

(h) If the ratio of the aggregate Cost Value of the Merchandise to the 
aggregate Retail Price of the Merchandise is a percentage greater than the Cost Factor 
Threshold, then the Purchase Price shall be reduced in accordance with Schedule 3.5(h) 
(the cumulative adjustment of Sections 3.5(g) and 3.5(h) corresponding effect on the 
Purchase Price, the “Merchandise Purchase Price Adjustment”). 

(i) The Merchandise Report prepared by the Merchandise Taker shall be 
prepared in accordance with the usual and customary practices, policies and procedures 
of Sellers and shall show, among other things, the aggregate Cost Value and Retail Price 
determined in the manner provided above. 

(j) From and after the date of this Agreement, neither Sellers nor any Person 
acting on behalf or direction of Sellers shall transfer or cause to be transferred any 
Merchandise or Personal Property located at Stores prior to, on or after the date of this 
Agreement to any of the Stores or the Distribution Center. 

(k) If the net effect of the Merchandise Purchase Price Adjustment is an 
increase in the amount of the Purchase Price, then within five (5) Business Days after the 
issuance of the Merchandise Report, (i) Agent shall pay such increased Purchase Price 
amount to Sellers, and Sellers and Agent will instruct the Escrow Agent to deliver the 
entire Escrow Amount to Sellers.  If the net effect of the Merchandise Purchase Price 
Adjustment is a decrease in the amount of the Purchase Price, then within five (5) 
Business Days after the issuance of the Merchandise Report, Sellers and Agent will 
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instruct the Escrow Agent to (i) deliver to Agent an amount equal to such Purchase Price 
reduction and (ii) deliver the remainder of the Escrow Amount to Sellers (provided that if 
such Purchase Price reduction exceeds the amount of the Escrow Amount, then Agent 
shall be entitled to receive the entire Escrow Amount in sole satisfaction of such Purchase 
Price reduction). 

ARTICLE 4.    CLOSINGS 

4.1 Closings.  The (i) initial consummation of the Proposed Transactions (the “Initial 
Closing”) shall take place on earlier of (i) the first Business Day following the satisfaction or 
waiver of all conditions set forth in Article 9 (other than those conditions that by their terms are 
to be satisfied at the Initial Closing) and (ii) April 28, 2023 (the “Initial Closing Date”) and (ii) 
each subsequent consummation of the Proposed Transactions (each a “Closing”) with respect to 
one or more Acquired Assets shall take place on the first Business Day following the satisfaction 
or waiver of all conditions set forth in Article 9 (other than those conditions that by their terms 
are to be satisfied at the Closing) (each a ”Closing Date”) with respect to such Acquired Assets, 
in each case commencing at 10:00 a.m. at the offices of Munsch Hardt Kopf & Harr, P.C., 500 
N. Akard St., Suite 3800, Dallas, Texas 75201 and/or remotely by exchange of documents and 
signatures (or their electronic counterparts), or at such other time, place and date as may be 
mutually agreed upon by Hilco and each Designated Purchaser and the Sellers. Each Closing will 
be effective as of 12:01 a.m. (“Effective Time”) on the Initial Closing Date or applicable 
Closing Date, as applicable.  In connection with each subsequent Closing, Sellers, Hilco and 
each Designated Purchaser shall deliver the appropriate documents contemplated by sections 4.2 
and 4.3 for the applicable Acquired Assets and Assumed Contracts and Leases.   

4.2 The Sellers’ Deliveries.  At or prior to the Initial Closing, the Sellers shall deliver 
to Hilco, the Agent, and each Designated Purchaser, as applicable, the Designated Assets and 
Acquired Assets, free and clear of all Liens (other than Permitted Encumbrances) and Liabilities 
(other than Assumed Liabilities), and the following: 
 

(a) Bill of Sale. The Bill of Sale duly executed by the Sellers and notarized; 

(b) Assignment and Assumption Agreement. The Assignment and 
Assumption Agreement pertaining to the Assumed Contracts and Leases duly executed by 
the Sellers, substantially in the form of Exhibit D (the “Assignment and Assumption 
Agreement”); 

(c) Intellectual Property Assignment.  The Trademark, Patent and Domain 
Name Assignment duly executed by the Sellers, substantially in the form of Exhibit E, 
covering the assignment of the registered trademarks, service marks, patents, domain 
names and other Intellectual Property Rights included in the Acquired Assets (the 
“Intellectual Property Assignment”); 

(d) Titles to Vehicles. Titles and licenses to any vehicles or rolling stock 
owned by the Sellers and included in the Acquired Assets duly endorsed and notarized; 

(e) FIRPTA. A non-foreign affidavit of the Sellers (and/or its tax-paying 
parent if any of the Sellers is a disregarded entity under the Code) dated as of the Closing 
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Date in form and substance as required under the Treasury Regulations issued pursuant to 
Section 1445 of the Code; 

(f) Bankruptcy Filings. Copy, as entered in the Bankruptcy Case, of the Sale 
Approval Order; and 

(g) Agency Agreement.  The Agency Agreement duly executed by the Sellers. 

(h) Other Documents and Instruments. Such other endorsements, assignments, 
assumptions, instruments and documents as may be reasonably requested by Hilco, the 
Agent, and each Designated Purchaser, as applicable, to consummate the Proposed 
Transactions, each in form and substance reasonably satisfactory to Hilco, the Agent, and 
each Designated Purchaser, as applicable, and its counsel (including such other 
endorsements, assignments, assumptions, instruments and documents as may be 
reasonably requested by Hilco, the Agent, and each Designated Purchaser, as 
applicable,’s senior lenders and their counsel). 

4.3 Hilco’s & Designated Purchaser(s)’ Deliveries.  At or prior to the Initial Closing, 
Hilco shall deliver to the Sellers the following: 

(a) Purchase Price. By wire transfer of immediately available funds, an 
amount, if any, required to be made by Hilco pursuant to Section 3.3(a) and (b); 

(b) Assignment and Assumption Agreement. The Assignment and 
Assumption Agreement pertaining to the Assumed Contracts and Leases duly executed 
by each Designated Purchaser;  

(c) Intellectual Property Assignment.  The Intellectual Property Assignment 
duly executed by each Designated Purchaser;  

(d) Agency Agreement.  The Agency Agreement duly executed by the Agent;  

(e) Other Documents and Instruments. Such other endorsements, assignments, 
assumptions, instruments and documents as may be reasonably requested by the Sellers to 
consummate the Proposed Transactions, each in form and substance reasonably 
satisfactory to the Sellers and their counsel; and  

(f) Expenses.  By wire transfer of immediately available funds, an amount 
necessary to prefund May rent as an Expense under the Agency agreement. 

4.4 Taxes. 

(a) Transaction Taxes. Any Taxes that may be payable by reason of the sale 
of the Acquired Assets under this Agreement in the Proposed Transactions (including any 
transfer, sales, use, value added, gross receipts, stamp, duty, stamp duty, documentary, 
registration, business and occupation and other similar taxes) (“Transaction Taxes”) 
shall be split equally by the applicable Designated Purchaser, on the one hand, and the 
Sellers, on the other hand, regardless of whether any Tax authority seeks to collect such 
Taxes from the Sellers or any Designated Purchaser. Notwithstanding the foregoing, in 
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no event shall any party to this Agreement be responsible for the Taxes based on net 
income, margin or gain of the other party or parties that arises as a consequence of the 
consummation of the Proposed Transactions. 

(b) Tax Prorations. As to any Acquired Assets acquired by each Designated 
Purchaser, the Sellers and each Designated Purchaser shall apportion the liability for real 
and personal property taxes and ad valorem Taxes (“Periodic Taxes”) for all Tax periods 
including but not beginning or ending on the Initial Closing Date or subsequent Closing 
Date (the “Proration Periods”). The Periodic Taxes described in this Section 4.4(b) shall 
be apportioned between the Sellers and each Designated Purchaser as of the Initial 
Closing and each subsequent Closing, with each Designated Purchaser liable for that 
portion of the Periodic Taxes equal to the Periodic Tax for the Proration Period 
multiplied by a fraction, the numerator of which is the number of days remaining in the 
Proration Period from and after the Closing Date (including the Closing Date), and the 
denominator of which is the total number of days covered by such Proration Period. The 
Sellers shall be liable for that portion of the Periodic Taxes for the Proration Period for 
which each Designated Purchaser is not liable under the preceding sentence. At the 
Closing, Hilco shall receive a credit against the Unadjusted Purchase Price of the Sellers’ 
portion of the Periodic Taxes that are due and payable during the relevant Proration 
Period on or after the Initial Closing and each subsequent Closing and, if applicable, each 
Designated Purchaser shall be charged with each such Designated Purchaser’s portion of 
such Periodic Taxes that are due and payable (and have been paid) before the Closing 
Date. If the Initial Closing and each subsequent Closing shall occur before the tax rate is 
fixed, the apportionment of ad valorem taxes shall be upon the basis of the tax rate for the 
preceding year applied to the latest assessed valuation. If, after the Closing Date, Periodic 
Taxes for the Proration Periods are determined to be higher or lower than those that have 
been apportioned as set forth above, each such Designated Purchaser shall, as applicable, 
within 30 days of receiving the relevant tax bill, either pay the amount such Designated 
Purchaser owes the Sellers or provide an invoice to the Sellers of the amount the Sellers 
owe the Designated Purchaser, which amount the Sellers shall promptly thereafter pay to 
the Designated Purchaser as an administrative expense in the Bankruptcy Case. For 
purposes of this Section 4.4(b), the Proration Period for ad valorem taxes and real and 
personal property taxes shall be the fiscal period for which such taxes were assessed by 
the relevant tax jurisdiction. 

ARTICLE 5.    REPRESENTATIONS AND WARRANTIES OF THE SELLERS 

Except as specifically set forth on the disclosure schedules attached to this Agreement 
(“Disclosure Schedules”), as a material inducement to Hilco to enter into this Agreement and 
consummate the Proposed Transactions, the Sellers hereby represent and warrant to Hilco, 
Agent, and each Designated Purchaser that the statements contained in this Article 5 are true and 
correct on the date hereof and as of the Initial Closing Date and each subsequent Closing Date. 
The Disclosure Schedules shall be arranged in sections and subsections corresponding to the 
numbered and lettered sections and subsections contained in this Article 5. 

5.1 Organization.  The Sellers are duly organized, validly existing and in good 
standing under the laws of their respective states of formation, except as affected by the 
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pendency of the Bankruptcy Case, has all requisite power and authority to own, lease and operate 
its properties and to carry on the Business as it is now being conducted in the ordinary course. 
The Sellers are duly qualified to transact business and are in good standing in each jurisdiction 
where the character of its activities requires such qualification. The Sellers have heretofore made 
available to Hilco true, correct and complete copies of their organizational documents as are 
currently in effect. 

5.2 Authorization.  Subject only to Bankruptcy Court approval pursuant to the Sale 
Approval Order, the Sellers have full power and authority to execute and deliver this Agreement 
and each agreement, document or instrument contemplated hereby (collectively, the “Other 
Transaction Documents”) required to be delivered by them hereby or in connection herewith 
and to perform their obligations under this Agreement and the Other Transaction Documents 
required to be delivered by them hereby or in connection herewith and, subject to the requisite 
Governmental Authority authorizations set forth on Schedule 5.2, to consummate the Proposed 
Transactions. The execution and delivery by the Sellers of this Agreement and the Other 
Transaction Documents required to be delivered by them hereby or in connection herewith and 
the performance by the Sellers of their obligations hereunder and thereunder have been duly and 
validly authorized by all necessary action on the part of the Sellers. This Agreement and each of 
the Other Transaction Documents required to be delivered by the Sellers hereby or in connection 
herewith have been, or when executed and delivered will have been, duly executed and delivered 
by the Sellers and is, or once executed will be, the valid and binding agreement of the Sellers, 
enforceable against them in accordance with their respective terms, subject to applicable 
bankruptcy, insolvency, reorganization, moratorium and other similar Laws relating to or 
affecting the enforceability of creditors’ rights generally, general equitable principles (regardless 
of whether enforcement is sought in a proceeding at law or in equity) and the discretion of the 
courts in granting equitable remedies. 

5.3 Governmental Authority Authorizations and Other Consents.  Except as set forth 
on Schedule 5.3, (i) no other consent, approval, order or authorization of, or registration, 
declaration or filing with, any Governmental Authority or other Person is required in connection 
with the execution and delivery of this Agreement by the Sellers, and (ii) no consent, approval, 
order, authorization of, or registration, declaration or filing with any Governmental Authority or 
other Person is required in connection with the performance of this Agreement or the execution, 
delivery or performance by the Sellers of the Other Transaction Documents required to be 
delivered by it hereby or in connection herewith or the consummation by the Sellers of the 
Proposed Transactions and fulfillment of and compliance by the Sellers with the terms and 
conditions of this Agreement and the Other Transaction Documents required to be delivered by 
them hereby or in connection herewith. 

5.4 Noncontravention.  Subject to the provisions of the Sale Approval Order and 
except as set forth on Schedule 5.4, neither the execution and delivery by the Sellers of this 
Agreement or any of the Other Transaction Documents required to be delivered by it hereby or in 
connection herewith, the performance by the Sellers of their obligations hereunder or thereunder, 
nor the consummation by the Sellers of the Proposed Transactions in accordance with the terms 
hereof, will, in any material respect, violate or conflict with, constitute a breach of or default 
under, result in the loss of any benefit under, or permit the acceleration or increase the amount or 
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scope of any obligation under any Law applicable to the Sellers or by which the Sellers or any of 
the Acquired Assets are bound, including any order of the Bankruptcy Court. 

5.5 Litigation.  Except as set forth on Schedule 5.5 and except for Actions filed in the 
Bankruptcy Court, there are no Actions pending or, to the Knowledge of the Sellers, threatened 
in writing against the Sellers that questions or challenges (i) the validity of this Agreement or the 
Other Transaction Documents, (ii) any action taken or proposed to be taken by the Sellers 
pursuant to this Agreement or the Other Transaction Documents or in connection with the 
Proposed Transactions, or (iii) the Sellers’ Intellectual Property Rights. Except as set forth on 
Schedule 5.5 and except for Actions filed in the Bankruptcy Court, there are no Actions pending 
or, to the Knowledge of the Sellers, threatened in writing against the Sellers that involves or 
affects the Acquired Assets or the Business. 

5.6 Compliance with Laws; Permits. 

(a) Except as excused by the Bankruptcy Code or Bankruptcy Court or 
otherwise in connection with the Bankruptcy Case or as disclosed on Schedule 5.6(a), (i) 
the Sellers are not in material violation of any Laws relating to the Business or the 
Acquired Assets, (ii) the Sellers have not been notified in writing that they have been or 
may be charged with, and, to the Sellers’ Knowledge, the Sellers have not been charged 
with or threatened in writing with any charge concerning, any material violation of any 
provision of any Law relating to the Business or the Acquired Assets that has not already 
been resolved and (iii) the Sellers are not in material violation of, or in default under, and 
no event has occurred which, with the lapse of time or the giving of notice, or both, would 
result in the material violation of or default under, the terms of any Governmental Order 
relating to the Acquired Assets or the Business. 

(b) Schedule 5.6(b) sets forth a list of all Permits of a type other than the 
types enumerated in the first sentence of Section 5.6(c) held by the Sellers for the 
operation of the Business as currently conducted (collectively, the “Business Permits”). 
Except as set forth on Schedule 5.6(b), all the Business Permits are valid and in full force 
and effect. Except as set forth on Schedule 5.6(b), the Sellers are in compliance in all 
material respects with the Business Permits and no suspension or cancellation of any of 
the Business Permits is pending or, to the Knowledge of the Sellers, threatened. True, 
correct and complete copies of each Business Permit listed or required to be listed on 
Schedule 5.6(b) have been delivered or made available to each Designated Purchaser. 

(c) The Sellers have all necessary zoning and use permits, construction and 
building permits and approvals and any other similar governmental and quasi-
governmental authorizations relating to the construction, operation and use of the Leased 
Real Property of the Sellers (the “Operation Permits”).  All of the Operation Permits 
were legally issued and are valid and in full force and effect.  All of the Operation 
Permits are listed on the attached Schedule 5.6(c). Except as set forth on Schedule 
5.6(c), the Sellers are in compliance in all material respects with the Operation Permits 
and no suspension or cancellation of any of the Operation Permits is pending or, to the 
Knowledge of the Sellers, threatened. True, complete and correct copies of each 
Operation Permit have been delivered or made available to each Designated Purchaser. 
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5.7 Title to Acquired Assets.  Except as set forth on Schedule 5.7, the Sellers have 
good and marketable title to (or in the case of leased assets, valid and enforceable leasehold 
rights in), is the lawful owner or lessee of, and pursuant to the Sale Approval Order has the full 
right to sell, transfer, convey, assign and deliver, the Acquired Assets to be sold by the Sellers free 
and clear of all Liabilities (other than Assumed Liabilities) and Liens (other than Permitted 
Encumbrances). No Affiliate of the Sellers has any interest in any of the Acquired Assets. At and 
as of the Closing, the Sellers will convey to the Hilco, Agent, and each Designated Purchaser 
good and marketable title to (or in the case of leased assets, valid and enforceable leasehold 
rights in) the Acquired Assets free and clear of all Liabilities (other than Assumed Liabilities) 
and Liens (other than Permitted Encumbrances). 

5.8 Validity of Contracts. 
 

(a) There are no Actions pending or, to the Knowledge of the Sellers, 
threatened in writing by or against the Sellers that question or challenge the validity of 
any Assumed Contract and Lease. Each Assumed Contract and Lease is valid, binding 
and enforceable against the parties thereto in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium and other similar Laws 
relating to or affecting the enforceability of creditors’ rights generally, general equitable 
principles (regardless of whether enforcement is sought in a proceeding at law or in 
equity) and the discretion of the courts in granting equitable remedies. 

(b) Except as excused by the Bankruptcy Code or Bankruptcy Court or 
otherwise in connection with the Bankruptcy Case, the Sellers have duly performed all of 
their material obligations under each Assumed Contract and Lease to the extent that such 
obligations to perform have accrued, and no material breach or default, or, to the Sellers’ 
Knowledge, alleged material breach or default or event that would (with the passage of 
time, notice or both) constitute a material breach or default by the Sellers has occurred 
thereunder. 

(c) Except as excused by the Bankruptcy Code or Bankruptcy Court or 
otherwise in connection with the Bankruptcy Case, to the Knowledge of the Sellers, no 
material breach or default or event that would (with the passage of time, notice or both) 
constitute a material breach or default by any third party has occurred with respect to the 
Assumed Contracts and Leases. 

(d) The Sellers have delivered or made available to each Designated 
Purchaser a true, correct and complete copy of all Assumed Contracts and Leases and all 
amendments or modifications thereto. 

5.9 Environmental Matters. 

(a) Except as set forth on Schedule 5.9(a), the Sellers are in compliance in all 
material respects with all applicable Environmental Laws, and there are no written or, to 
the Knowledge of the Sellers, verbal claims pursuant to any Environmental Laws pending 
or, to the Knowledge of the Sellers, threatened, against the Sellers in connection with the 
conduct or operation of the Business or the ownership or use of the Acquired Assets. 
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(b) Except as set forth on Schedule 5.9(b), there are no material Liabilities 
under any Environmental Law with respect to the Sellers’ Leased Real Property or 
operation of the Business. Except as set forth on Schedule 5.9(b), neither the Sellers nor, 
to the Knowledge of the Sellers, any other Person has used the Sellers’ Leased Real 
Property or the Business for the manufacture, handling, transportation, treatment, storage 
or disposal of Hazardous Substances except in the ordinary course of business in material 
compliance with Environmental Law. Except as set forth on Schedule 5.9(b), to the 
Knowledge of the Sellers, the Sellers do not own and/or operate nor have the Sellers 
owned and/or operated underground or aboveground storage tanks that store or have 
stored any Hazardous Substance on any of the Sellers’ Leased Real Property, there have 
been no releases of any Hazardous Substances on or from, nor are there any Hazardous 
Substances on, at, or under any of the Sellers’ Leased Real Property or related to Sellers’ 
operation of the Business that violate any applicable Environmental Law, including 
violations that require notification to any Governmental Authority or require any 
response action pursuant to any applicable Environmental Law. 

5.10 Financial Advisors.  Neither Hilco, nor the Agent, nor any Designated Purchaser 
is or will become obligated to pay any fee or commission or like payment to any lawyer, broker, 
finder or financial advisor as a result of the consummation of the Proposed Transactions based 
upon any arrangement made by or on behalf of Sellers. 

5.11 Inventory.  The Inventory as a whole is of a quantity and quality historically 
useable or saleable in the conduct of the Business.  All Inventory other than Excluded Goods is 
free from defects in materials and workmanship (normal wear and tear excepted), except as 
would not be material to the Business. 

ARTICLE 6.    REPRESENTATIONS AND WARRANTIES OF HILCO 

Except as specifically set forth on the Disclosure Schedules attached to this Agreement, 
as a material inducement to the Sellers to enter into this Agreement and consummate the Proposed 
Transactions, Hilco hereby represents and warrants to the Sellers that the statements contained in 
this Article 6 are true and correct on the date hereof and as of the Initial Closing Date. The 
Disclosure Schedules will be arranged in sections and subsections corresponding to the 
numbered and lettered sections and subsections contained in this Article 6. 

6.1 Organization.  Hilco is an limited liability company duly organized, validly 
existing and in good standing under the laws of the State of Delaware and has all the requisite 
power and authority to own, operate and lease its properties and to carry on its business as it is 
now being conducted. 

6.2 Authorization.  Hilco has full power and authority to execute and deliver this 
Agreement and the Other Transaction Documents required to be delivered by it hereby or in 
connection herewith, to perform its obligations under this Agreement and the Other Transaction 
Documents required to be delivered by it hereby or in connection herewith and to consummate 
the Proposed Transactions. The execution and delivery by the Hilco/Agent of this Agreement 
and the Other Transaction Documents required to be delivered by it hereby or in connection 
herewith and the performance by Hilco/Agent of its obligations hereunder and thereunder have 
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been or will be duly and validly authorized by all necessary action on the part of Hilco/Agent. 
This Agreement and each of the Other Transaction Documents required to be delivered by 
Hilco/Agent hereby or in connection herewith have been, or when executed and delivered will 
have been, duly executed and delivered by Hilco/Agent and is, or once executed will be, the 
valid and binding agreement of Hilco/Agent, enforceable against it in accordance with their 
respective terms, subject to applicable bankruptcy, insolvency, reorganization, moratorium and 
other similar Laws relating to or affecting the enforceability of creditors’ rights generally, 
general equitable principles (regardless of whether enforcement is sought in a proceeding at law 
or in equity) and the discretion of the courts in granting equitable remedies. 

6.3 Noncontravention.  Except as would not result in a material adverse effect on 
Hilco/Agent’s ability to consummate the transactions contemplated hereby, none of the 
execution and delivery by Hilco/Agent of this Agreement or any of the Other Transaction 
Documents required to be delivered by it hereby or in connection herewith, the performance by 
Hilco/Agent of its obligations hereunder or thereunder, nor the consummation by Hilco/Agent of 
the Proposed Transactions, will violate or conflict with, constitute a breach of or default under, 
result in the loss of any benefit under, or permit the acceleration or increase the amount or scope 
of any obligation under, (i) the certificate of formation, operating agreement or any other 
organizational document, as the case may be, of Hilco/Agent, (ii) any Contract to which 
Hilco/Agent is a party or by which Hilco/Agent (or any of its respective properties or assets or 
the Acquired Assets) is subject or bound, (iii) any Governmental Order to which Hilco/Agent is 
party or by which Hilco/Agent or any of its properties or assets or any of the Acquired Assets is 
bound, or (iv) any Law applicable to Hilco/Agent or by which Hilco/Agent or any of its 
properties or assets are bound. 

6.4 Solvency; Availability of Funds. 

(a) As of the Initial Closing and immediately after consummating the 
Proposed Transactions, Hilco/Agent will not be insolvent (either because of its financial 
condition is such that the sum of its debts is greater than the fair value of its assets or 
because the present fair value of its assets will be less than the amount required to pay its 
probable liabilities on its debts as they become absolute and matured). 

(b) Hilco/Agent has or will have at the Closing sufficient funds to pay the 
Initial Purchase Price Payment and deposit with the Escrow Agent the Escrow Amount in 
full at the Initial Closing and consummate the Proposed Transactions. 

(c) Each Designated Purchaser has or will have at Closing sufficient access to 
capital to satisfy the Assumed Liabilities. 

ARTICLE 7.    PRE-CLOSING COVENANTS 

The parties hereto agree as follows with respect to the period prior to the Closing: 

7.1 Conduct of Business.  Except as otherwise expressly contemplated by this 
Agreement or with the prior written consent of Hilco, prior to the Initial Closing the Sellers shall: 

(a) conduct the Business with respect to the Acquired Assets in the ordinary 
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course of business in accordance with prior practices; 

(b) maintain insurance upon all of the Acquired Assets in such amounts and 
of such kinds comparable to that in effect on the date of this Agreement; 

(c) use their commercially reasonable efforts to (i) preserve the present 
business operations, organization, and goodwill of the Business with respect to the 
Acquired Assets, and (ii) preserve the present relationships with customers, employees, 
and suppliers of the Business with respect to the Acquired Assets; 

(d) not renew, amend or voluntarily terminate any Assumed Contract or Lease 
set forth on Appendix II; 

(e) not sell, encumber or grant any Lien or other right with respect to the 
Acquired Assets;  

(f) use “liquidation” sales or use “brand sale”, “going out of business”, “out 
of business”, “going out of business sale”, “we quit”, “quitting business”, or 
“liquidation/liquidating”, “store closing”, “sale on everything”, “everything must go”, or 
similar language or theme; 

(g) offer, promote, advertise, or market any (i) storewide promotion or 
storewide discount or offer or (ii) implement or continue any promotion or discount that 
is greater than what the Company offered last year during the same time period in a retail 
location that was not closing; and 

(h) not agree to do anything prohibited by this Section 7.1 or do or agree to do 
anything that would cause the Sellers’ representations and warranties herein to be false in 
any material respect. 

7.2 Consummation of Transaction. 

(a) Each of the Sellers, Hilco, Agent, and each Designated Purchaser shall use 
its reasonable best efforts to take, or cause to be taken, all actions, or do, or cause to be 
done, all things, necessary to consummate the Proposed Transactions as promptly as 
practicable, and neither the Sellers, Hilco, Agent, nor the Designated Purchaser shall take 
any action after the date hereof (other than any action required to be taken under this 
Agreement or to which the other shall have granted its consent) that could reasonably be 
expected to materially delay the consummation of the Proposed Transactions. 

(b) In furtherance and not in limitation of Section 7.2(a), the Sellers shall use 
their reasonable best efforts to obtain all consents and approvals of any Governmental 
Authority or any other Person (including Bankruptcy Court approvals) necessary in order 
to conduct the Store Closing Sale and transfer any of the Acquired Assets from the 
Sellers to each Designated Purchaser or otherwise to consummate the Proposed 
Transactions. Hilco/Agent and each Designated Purchaser shall cause its personnel and 
representatives to cooperate fully with the reasonable requests of the Sellers and its 
representatives, accountants and counsel in connection with obtaining such consents and 
approvals. 
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(c) In furtherance and not in limitation of Section 7.2(a), each of the Sellers, 
Hilco/Agent and each Designated Purchaser shall use its reasonable best efforts to make 
and obtain approval of all filings with all Governmental Authorities for the issuance 
and/or transfer to each Designated Purchaser of the Permits necessary in order for the 
Designated Purchaser to operate the Business and own the Acquired Assets from and 
after the Effective Time. The Sellers shall cause its personnel and representatives to 
cooperate fully with the reasonable requests of Designated Purchaser and its 
representatives, accountants and counsel in connection with such issuance and/or transfer 
of such Permits. 

7.3 Bankruptcy Case. 

(a) The Sellers shall, subject to the requirements and obligations under the 
Bankruptcy Code, approval of assignment by the Bankruptcy Court, and the payment by 
Designated Purchaser of Cure Amounts, assume all of their rights and obligations 
pursuant to the Assumed Contracts and Leases as of the Closing Date. 

(b) Each Designated Purchaser shall take the following actions in the 
Bankruptcy Case: 

(i) The Designated Purchaser shall use its reasonable best efforts to 
provide, as required under the Bankruptcy Code and the Bid Procedures Order, 
adequate assurance of the future performance of the Assumed Contracts and 
Leases by the Designated Purchaser. 

(ii) The Hilco and Designated Purchaser shall promptly take all actions 
reasonably requested by the Sellers to assist in obtaining the Bankruptcy Court’s 
entry of the Sale Approval Order, such as furnishing affidavits or other 
documents or information for filing with the Bankruptcy Court and making Hilco 
and Designated Purchaser’s employees and representatives available to testify 
before the Bankruptcy Court. 

7.4 Notice of Noncompliance.  The Sellers shall notify Hilco and Designated 
Purchaser in writing of any violations of Law by the Sellers of which they have Knowledge as 
soon as reasonably practicable after obtaining such Knowledge and shall use their commercially 
reasonable efforts to cure any such violations. 

7.5 Update of Disclosure Schedules.  The Sellers shall, no later than 10 days prior to 
the Closing Date (other than the Initial Closing Date), supplement in writing the Disclosure 
Schedules with respect to any event, matter, condition or circumstance first arising after the date 
of this Agreement that, if existing or known as of the date of this Agreement, would have been 
required to be set forth or described in the Disclosure Schedules and that does not arise out of a 
breach by the Sellers of a covenant in this Article 7 (the “Update”), provided that the Update 
shall not be deemed to cure any breach of any representation or warranty of the Sellers made in 
this Agreement or have any effect on the satisfaction of the closing conditions set forth in 
Section 9.3. 

7.6 Employees.  
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(a) Unless a longer period is required by law, beginning 10 days prior to the 
Closing Date, each Designated Purchaser or its duly authorized representatives shall have 
the right to meet with and interview certain of the Sellers’ employees designated as the 
top leaders of each division and/or team of Sellers’ Business at any time and place 
mutually acceptable to each Designated Purchaser and such employee or employees. 
Neither Hilco, Agent, nor any Designated Purchaser is under any obligation to continue 
to employ any of the Sellers’ employees, but may do so on terms mutually agreeable to 
Purchaser and each of Sellers’ employees.  

(b) Sellers agree that any unpaid salaries, vacation and other employee 
benefits due and payable for the periods prior to the Initial Closing Date (or for such 
periods that become due and payable after the Initial Closing Date) to the Sellers’ 
employees and all accrued payroll taxes with respect thereto shall be the responsibility of 
Sellers.  Liability for payment of employee wages and benefits following the Initial 
Closing Date shall be determined in accordance with the Agency Agreement. 

ARTICLE 8.    POST-CLOSING COVENANTS 

8.1 Further Assurances.  At any time and from time to time from and after the 
Closing, the Sellers, Hilco, Agent, Designated Purchaser shall, at the request the other party, 
execute, acknowledge and deliver, or cause to be executed, acknowledged and delivered, such 
instruments and other documents and perform or cause to be performed such acts and provide 
such information, as may reasonably be requested by such other party to evidence or effectuate 
the transactions contemplated hereunder. 

8.2 Access to Records After the Closing.  From and after the Closing Date, each party 
hereto shall have reasonable access to inspect and copy all books and records relating to the 
Acquired Assets or the Assumed Liabilities that the other parties hereto may retain after the 
Closing Date. Such access shall be afforded by the party maintaining such records upon receipt 
of reasonable advance notice and during normal business hours. Nothing contained in this 
Section 8.2 shall require Hilco, Agent, Designated Purchaser, or the Sellers to retain any books 
or records longer than such books or records would be retained in the ordinary course of 
business; provided, however, that, if the party maintaining such books and records shall desire to 
dispose of any of such books and records, such party shall, prior to such disposal, give the other 
party a reasonable opportunity, at such other party’s expense, to segregate and remove such 
books and records as such other party may select. 

8.3 Insurance.  With respect to any insurance policy maintained by the Sellers, at the 
written request of such Designated Purchaser, the Sellers shall use their reasonable best efforts to 
ensure that Designated Purchaser shall have the right to make, or, if made prior to the Effective 
Time, to continue to pursue, directly any claim under such insurance policy relating to the 
Acquired Assets. If, notwithstanding the foregoing, Designated Purchaser itself does not have the 
right to make or continue to pursue any such claim directly, at the written request of Designated 
Purchaser, the Sellers shall use their reasonable best efforts to make or continue to pursue such 
claim under such insurance policy for the benefit of Designated Purchaser. Designated Purchaser 
acknowledges that any right of Designated Purchaser under this Section 8.3 shall be subject to 
any deductibles, exclusions and other terms of the applicable insurance policy. The Sellers shall 
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maintain all insurance policies in effect on the date hereof until the Closing Date. To the extent 
the Sellers terminate any such insurance policy after the Effective Time, all refunds of premiums 
made to the Sellers shall be an Acquired Asset and shall be paid by the Sellers to Designated 
Purchaser. 

8.4 Name Change.  From and after the Effective Time, the Sellers and their Affiliates 
(if any) shall cease using the names set forth on Schedule 8.4 or any derivation thereof.  Within 
10 business days after the Closing Date, the Sellers shall amend their organizational and 
governing documents to change their names to a name not including or similar to the words 
“Tuesday Morning,” “TMI,” Friday Morning,” “Days of the Week,” or “Nights of the Week.” 

ARTICLE 9.    CONDITIONS 

9.1 Conditions to Each Party’s Obligations.  The respective obligations of each party 
to consummate the Proposed Transactions shall be subject to the condition that, at the Initial 
Closing Date and each subsequent Closing Date: 

(a) Sale Approval Order. The Sale Approval Order shall have been entered in 
the Bankruptcy Case and shall be a Final Order. 

 
(b) Initial Closing Date. The Initial Closing Date shall have occurred on or 

prior to April 28, 2023. 
 

(c) No Injunction. There shall be no Governmental Order, or Action pending 
by or before any Governmental Authority to obtain a Governmental Order, to the effect 
that the Proposed Transactions may not be consummated as herein provided or otherwise 
seeking to prohibit or restrict the consummation of the Proposed Transactions;  
 

(d) Allocation Schedule.  The Sellers and Hilco shall have agreed upon the 
Allocation Schedule.   

 
(e) No Threat of Injunction. No written notice shall have been received from 

any Governmental Authority indicating an intent to restrain, prevent, materially delay or 
restructure the Proposed Transactions. 

 
9.2 Conditions to Obligations of the Sellers.  The obligations of the Sellers to 

consummate the Proposed Transactions shall be subject to the fulfillment on or prior to the 
Closing Date of each of the following conditions (unless waived in writing by the Sellers in their 
absolute and sole discretion): 

(a) Closing Deliveries. Hilco, Agent, and/or Designated Purchaser, as 
applicable, shall have tendered or delivered to the Sellers the items listed in Section 4.3. 

(b) Representations and Warranties of Hilco, Agent, nor any Designated 
Purchaser. Each of the representations and warranties of Hilco, Agent, and/or Designated 
Purchaser set forth in Article 6 shall be true and correct in all material respects (other 
than such representations and warranties that are qualified as to materiality, which shall 
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be true and correct in all respects) as of the date of this Agreement, and shall be true and 
correct in all material respects (other than such representations and warranties that are 
qualified as to materiality, which shall be true and correct in all respects) at and as of the 
Initial Closing Date and each subsequent Closing Date with the same force and effect as 
though newly made as of that date. 

(c) Covenants of Hilco, Agent, and/or Designated Purchaser. Hilco, Agent, 
and/or Designated Purchaser shall have performed in all material respects all of its 
obligations under this Agreement, including payment of Cure Amounts, that, by the 
terms of such obligations, are to be performed on or before the Closing Date. 

(d) Officer’s Certificate. The Sellers shall have received a certificate duly 
executed by a senior officer of Hilco, Agent, and/or Designated Purchaser, in a form 
reasonably satisfactory to the Sellers, to the effect that each of the conditions specified in 
Sections 9.2(b) and 9.2(c) have been satisfied. 

9.3 Conditions to Obligations of Hilco, Agent, and/or Designated Purchaser.  The 
obligations of Hilco, Agent, and/or Designated Purchaser to consummate the Proposed 
Transactions shall be subject to the fulfillment on or prior to the Initial Closing Date and each 
subsequent Closing Date of each of the following conditions (unless waived in writing by Hilco, 
Agent, and each Designated Purchaser in its absolute and sole discretion): 

(a) Consents and Approvals; Permits. The Sellers shall have obtained the 
consents and approvals listed on Appendix III and each Designated Purchaser shall have 
obtained the Permits listed on Appendix IV. 

(b) Sale Approval Order. On or prior to the Closing Date, the Sale Approval 
Order shall have remained in full force and effect and shall not have been stayed, 
vacated, modified or supplemented in any material respect without Hilco’s prior written 
consent. 

(c) Closing Deliveries. On or prior to the Closing Date, the Sellers shall have 
delivered to Hilco, the Agent, or Designated Purchaser, as applicable, the items set forth 
in Section 4.2. 

(d) Representations and Warranties of the Sellers. Each of the representations 
and warranties of the Sellers set forth in Article 5 shall be true and correct in all material 
respects (other than such representations and warranties that are qualified as to 
materiality, which shall be true and correct in all respects) as of the date of this 
Agreement, and shall be true and correct in all material respects (other than such 
representations and warranties that are qualified as to materiality, which shall be true and 
correct in all respects) at and as of the Initial Closing Date and each subsequent Closing 
Date with the same force and effect as though newly made as of that date. 

(e) Covenants of the Sellers. The Sellers shall have performed in all material 
respects all of their obligations under this Agreement that, by the terms of such 
obligations, are to be performed on or before the Initial Closing Date and each subsequent 
Closing Date. 
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(f) Officer’s Certificate. Hilco, the Agent, or Designated Purchaser, as 
applicable, shall have received a certificate duly executed by a senior officer of the 
Sellers, in a form reasonably satisfactory to Hilco, the Agent, or Designated Purchaser, as 
applicable, to the effect that each of the conditions specified in Sections 9.3(d) and 9.3(e) 
have been satisfied. 

(g) Affiliate Agreements.  Each Designated Purchaser  shall have entered into 
agreements with the Sellers’ Affiliates, if necessary, in order to facilitate such 
Purchaser’s operation of the Business after the Closing. 

ARTICLE 10.    NO SURVIVAL; “AS IS/WHERE IS” SALE 

10.1 No Survival of Representations and Warranties.  None of the representations, 
warranties, covenants or other agreements of the parties made herein or in any Other Transaction 
Document, nor any rights arising out of any breach of such representations, warranties, 
covenants or other agreements, shall survive the Initial Closing or Closing, as applicable, except 
for those covenants and agreements contained herein and therein, which, by their terms, 
contemplate performance in whole or in part after the Initial Closing/Closing, which shall 
survive in accordance with their terms. 

10.2 “AS IS/WHERE IS” SALE.  EXCEPT AS EXPRESSLY SET FORTH IN 
ARTICLE 5, THERE ARE NO REPRESENTATIONS OR WARRANTIES OF ANY KIND 
(INCLUDING ANY REPRESENTATIONS OR WARRANTIES AS TO THE QUALITY OR 
FITNESS OF THE ACQUIRED ASSETS FOR THEIR INTENDED PURPOSES OR ANY 
PARTICULAR PURPOSE), EXPRESSED OR IMPLIED, WITH RESPECT TO THE 
ACQUIRED ASSETS OR THE ASSUMED LIABILITIES. HILCO, THE AGENT, AND 
EACH DESIGNATED PURCHASER, AS APPLICABLE, ACKNOWLEDGES THAT THE 
ACQUIRED ASSETS ARE BEING SOLD, TRANSFERRED, CONVEYED, ASSIGNED AND 
DELIVERED TO, AND PURCHASED AND ACCEPTED BY, HILCO, THE AGENT, AND 
EACH DESIGNATED PURCHASER, AS APPLICABLE, ON AN “AS IS/WHERE IS” 
BASIS. 

ARTICLE 11.    TERMINATION 

11.1 Termination of Agreement.  This Agreement may be terminated and the 
transactions contemplated hereby may be abandoned at any time prior to the Initial Closing: 
 

(a) by the mutual written consent of Hilco and the Sellers; 

(b) by either the Sellers or Hilco, upon written notice to the other, if the 
Proposed Transactions have not been consummated or if the Initial Closing Date has not 
occurred by April 28, 2023 (“Termination Date”), provided, however, that, if the failure 
to consummate the Proposed Transactions is due to material breach by the party 
attempting to terminate this Agreement, such party shall have no right to do so; 

(c) by either the Sellers or Hilco, upon written notice to the other, if a 
Governmental Authority issues a Final Order prohibiting the Proposed Transactions; 
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(d) by Hilco or the Sellers, upon written notice to the other, if the Bankruptcy 
Court enters an order authorizing and approving an Alternative Transaction, unless 
Purchaser is the designated back-up bidder as determined in the Sale Approval Order; 
 

(e) by Hilco, upon written notice to the Sellers, if there shall be a material 
breach by the Sellers of any representation, warranty, covenant or agreement contained in 
this Agreement which would reasonably be expected to result in a failure of a condition 
set forth in Sections 9.3(d) or 9.3(e) to be satisfied, which breach has not been cured by 
the earlier of (i) 10 days after the giving of written notice by Hilco to the Sellers of such 
breach and (ii) the Termination Date; or 
 

(f) by the Sellers, upon written notice to Hilco, if there shall be a material 
breach by Hilco of any representation, warranty, covenant or agreement contained in this 
Agreement which would reasonably be expected to result in a failure of a condition set 
forth in Sections 9.2(c) or 9.2(d) to be satisfied, which breach has not been cured by the 
earlier of (i) 10 days after the giving of written notice by the Sellers to Hilco of such 
breach and (ii) the Termination Date. 

 
11.2 Effect of Termination.  Upon the termination of this Agreement pursuant to 

Section 11.1, this Agreement, except this Section 11.2 and Article 12, shall become void and 
have no further effect and there shall be no liability hereunder on the part of the Sellers or Hilco 
with respect to this Agreement except in connection with its obligations set forth in such 
Sections and Articles.  Upon the termination of this Agreement for any reason, the Escrow Agent 
shall deliver to Hilco the Escrow Amount and the Sellers shall deliver to Hilco the Deposit; 
provided, however, that if this Agreement is terminated by the Sellers pursuant to Section 
11.1(f), then the Sellers shall be entitled to retain the Deposit. 

ARTICLE 12.    MISCELLANEOUS PROVISIONS 

12.1 Expenses.  Each party hereto will bear its own expenses in connection with the 
Proposed Transactions. 

12.2 Public Announcements.  Other than statements made in the Bankruptcy Court (or 
in pleadings filed therein), Hilco and the Sellers shall consult with each other before issuing any 
press releases or making any public statement or other public communication with respect to this 
Agreement or the Proposed Transactions. Hilco and the Sellers shall not issue any such press 
release or make any such public statement or public communication without the prior written 
consent of the other party, which shall not be unreasonably withheld or delayed; provided, 
however, that either party hereto may, without the prior consent of the other party, issue such 
press release or make such public statement as may, upon the advice of counsel, be required by 
applicable Law, any Governmental Authority with competent jurisdiction or any listing 
agreement with any national securities exchange; provided, further, that the party intending to 
make such press release shall give the other party prior notice and shall use its commercially 
reasonable efforts consistent with such applicable Law or other obligation to consult with the 
other party with respect to the text thereof.  Notwithstanding the foregoing, Hilco/Agent is 
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hereby authorized to issue a customary press release announcing the commencement of the Store 
Closing Sale on the Initial Closing Date.   

12.3 Amendment; Waiver.  None of this Agreement or the Other Transaction 
Documents may be amended, modified or supplemented except by a written instrument signed 
by all parties hereto or thereto as the case may be. No waiver of any of the terms or provisions of 
this Agreement or any Other Transaction Document shall be effective unless set forth in a 
written instrument signed by the party granting such waiver. No waiver of any of the terms or 
provisions of this Agreement or any Other Transaction Document shall be deemed to be or shall 
constitute a waiver of any other term or provision hereof or thereof (whether or not similar), nor 
shall such waiver constitute a continuing waiver. No failure of a party hereto to insist upon strict 
compliance by the other party hereto with any covenant or agreement contained in this 
Agreement shall operate as a waiver of, or estoppel with respect to, any subsequent or other 
failure. 

12.4 Notices. 

(a) All notices, requests, demands or other communications required or 
permitted under this Agreement shall be in writing and mailed or delivered by facsimile 
transmission, hand or courier service: 

 
If to the Sellers, to: Tuesday Morning Corporation 
    6250 LBJ Freeway 
    Dallas, TX 75240 
    Email: aberger@tuesdaymorning.com  
    Attn: Andrew Berger 
 

With a copy, which shall not constitute notice, to: 

legal@tuesdaymorning.com 
  
   Munsch Hardt Kopf & Harr, P.C.  
   500 N. Akard Street, Suite 3800 
   Dallas, TX 75201 
   Email: dperry@munsch.com 
   Attn: Deborah Perry  
 
   Munsch Hardt Kopf & Harr, P.C.  
   500 N. Akard Street, Suite 3800 
   Dallas, TX 75201 
   Email: klippman@munsch.com  
   Attn: Kevin Lippman  

 
 

If to Hilco/Agent, to:  Hilco Merchant Resources, LLC 
   5 Revere Drive, Suite 206 
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   Northbrook, IL 60062 
   Attn:  Sarah Baker 
   sbaker@hilcoglobal.com   

 
With a copy, which shall not constitute notice, to: 
 
Reimer & Braunstein LLP 
Times Square Tower, Suite 2506 
Seven Times Square 
New York, New York 10036 
Email: sfox@riemerlaw.com  
Attn: Steven Fox  

 

(b) All notices and other communications required or permitted under this 
Agreement that are addressed as provided in this Section 12.4, (i) if delivered personally 
(with written confirmation of receipt) or by confirmed facsimile transmission, shall be 
effective upon delivery, and (ii) if delivered (A) by certified or registered mail with 
postage prepaid, shall be effective five (5) Business Days or (B) by an internationally 
recognized overnight express mail service such as Federal Express, UPS, or DHL 
Worldwide, with courier fees paid by the sender, shall be effective two (2) Business Days 
following the date when mailed or couriered, as the case may be. Either party hereto may 
from time to time change its address for the purposes of notices to such party by a similar 
notice specifying a new address, but no such change shall be deemed to have been given 
until it is actually received by the party sought to be charged with its contents. 

12.5 Succession and Assignment.  This Agreement and all of the terms and provisions 
hereof shall be binding upon and inure to the benefit of the parties hereto and their respective 
successors and permitted assigns. None of the parties hereto may assign this Agreement or any of 
its rights, interest or obligations hereunder without the prior written approval of the other; 
provided, however, that (i) Hilco/Agent may assign any or all of its rights under this Agreement 
to one or more of its Affiliates and/or syndicate the transaction with one or more third parties 
without the Sellers’ consent and (ii) with the consent of Hilco/Agent (which such consent shall 
not be unreasonably withheld or delayed) and following an order of the Bankruptcy Court, 
Sellers may assign their rights and obligations under this Agreement. Upon any such permitted 
assignment, the references in this Agreement to the Sellers or Hilco/Agent, as applicable, shall also 
apply to any such assignee unless the context otherwise requires.  Any assignments made in 
contravention of the terms of this Section 12.5 shall be void ab initio.   

12.6 Governing Law.  This Agreement, the Other Transaction Documents, and the 
legal relations between the parties hereto shall be governed and interpreted in accordance with 
the laws of the State of Texas without regard to principles of conflicts of law, except to the extent 
that United States bankruptcy law is applicable. 

12.7 Consent to Jurisdiction. 
 

(a) Until the entry of an order either closing or dismissing the Bankruptcy 
Case, each party hereto hereby: (i) irrevocably elects as the sole judicial forum for the 
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adjudication of any matter arising under or in connection with this Agreement or any 
Other Transaction Document, and consents to the exclusive jurisdiction of, the 
Bankruptcy Court; (ii) expressly waives any defense or objection to jurisdiction or venue 
based on the doctrine of forum non conveniens; and (iii) stipulates that the Bankruptcy 
Court shall have in personam jurisdiction over such party. 

(b) After the entry of an order either closing or dismissing the Bankruptcy 
Case, each party hereto hereby submits to the jurisdiction of the state and federal courts 
in Dallas County, Texas (the “Dallas Courts”) in any action arising out of or relating to 
this Agreement or any Other Transaction Document, and each such party hereto hereby 
irrevocably agrees that all claims in respect of any such action shall be heard and 
determined in Dallas Courts. Each party hereto, to the extent permitted by applicable Law, 
hereby expressly waives any defense or objection to jurisdiction or venue based on the 
doctrine of forum non conveniens, and stipulates that the Dallas Courts shall have in 
personam jurisdiction and venue over such party for the purpose of litigating any dispute 
or controversy between the parties arising out of or relating to this Agreement or any 
Other Transaction Document. In the event that either party hereto shall commence or 
maintain any action arising out of or relating to this Agreement or any Other Transaction 
Document in a forum other than Dallas Courts, the other party hereto shall be entitled to 
request the dismissal or stay of such action, and each party hereto stipulates for itself that 
such action shall be dismissed or stayed. To the extent that either party hereto has or 
hereafter may acquire any immunity from the jurisdiction of Dallas Courts or form any 
legal process (whether through service or notice, attachment prior to judgment, 
attachment in aid of execution or otherwise) with respect to itself or its property, each 
such party hereby irrevocably waives such immunity. 

12.8 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY WAIVES, TO 
THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY 
HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION DIRECTLY OR 
INDIRECTLY ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS 
AGREEMENT OR ANY OF THE OTHER TRANSACTION DOCUMENTS. EACH PARTY 
HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF 
ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH 
OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE 
THE FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER 
PARTIES HERETO HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT AND 
THE OTHER TRANSACTION DOCUMENTS, AS APPLICABLE, BY, AMONG OTHER 
THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 12.8. 

12.9 Entire Agreement.  This Agreement, the Agency Agreement, and the Other 
Transaction Documents, each of which are incorporated herein, embody the entire agreement and 
understanding between the parties hereto with respect to the subject matter hereof and supersede 
all prior agreements, commitments, arrangements, negotiations or understandings, whether oral 
or written, between the parties hereto, their respective Affiliates or any representatives of any of 
them with respect thereto. There are no agreements, covenants or understandings with respect to 
the subject matter of this Agreement or the Other Transaction Documents other than those 
expressly set forth or referred to herein or therein and no representations or warranties of any 
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kind or nature, whatsoever, express or implied, have been made or shall be deemed to have been 
made by the parties hereto except those expressly made in this Agreement and the Other 
Transaction Documents. 

12.10 Severability.  Whenever possible, each provision or portion of any provision of 
this Agreement shall be interpreted in such manner as to be effective and valid under applicable 
Law, but if any provision or portion of any provision of this Agreement is held to be invalid, 
illegal or unenforceable in any respect under any applicable Law in any jurisdiction, such 
invalidity, illegality or unenforceability shall not affect the validity, legality or enforceability of 
any other provision or portion of any provision in such jurisdiction, and this Agreement shall be 
reformed, construed and enforced in such jurisdiction in such manner as will effect as nearly as 
lawfully possible the purposes and intent of such invalid, illegal or unenforceable provision. To 
the extent permitted by Law, the parties hereto waive any provision of Law that renders any such 
provision prohibited or unenforceable in any respect. Notwithstanding anything to the contrary 
set forth herein, the provisions hereof for entry of the Sale Approval Order are not severable and 
may not be reformed. 

12.11 No Third Party Beneficiaries.  Except as and to the extent otherwise provided 
herein, nothing in this Agreement is intended, nor shall anything herein be construed, to confer 
any rights, legal or equitable, in any Person other than the parties hereto and their respective 
successors and permitted assigns. 

12.12 Exhibits, Appendices and Schedules.  All Appendices, Exhibits, and Schedules 
hereto, or other documents expressly referenced in and incorporated into this Agreement, are 
hereby incorporated into this Agreement and are hereby made a part hereof as it set out in full in 
this Agreement. 

12.13 Counterparts.  This Agreement may be executed in one or more counterparts, each 
of which shall be deemed an original, but all of which, when taken together, shall constitute one 
and the same instrument. Any counterpart may be executed by facsimile signature and such 
facsimile signature shall be deemed an original. 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the undersigned have caused this Agreement to be duly 
executed, as of the date first above written. 

 
 

THE SELLERS: 
 
TUESDAY MORNING CORPORATION 
 
 

By:      _________________________  
Name: Andrew Berger 
Title:   Chief Executive Officer 

 
 

TMI HOLDINGS, INC. 
 
 

By:      _________________________  
Name: Andrew Berger 
Title:   Chief Executive Officer 
 

 
TUESDAY MORNING, INC. 
 
 

By:      _________________________  
Name: Andrew Berger 
Title:   Chief Executive Officer 

 
 

FRIDAY MORNING, LLC 
 
 

By:      _________________________  
Name: Andrew Berger 
Title:   Chief Executive Officer 

 
[SIGNATURES CONTINUE ON FOLLOWING PAGE] 
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DAYS OF THE WEEK, INC. 
 
 

By:      _________________________  
Name: Andrew Berger 
Title:  Chief Executive Officer 

 
  
NIGHTS OF THE WEEK, INC. 
 
 

By:      _________________________  
Name: Andrew Berger 
Title:   Chief Executive Officer 
 

 
TUESDAY MORNING PARTNERS, LTD. 
 
 

By:      _________________________  
Name: Andrew Berger 
Title: Chief Executive Officer
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IN WITNESS WHEREOF, the undersigned has caused this Agreement to be duly 
executed, as of the date first above written. 
 
 
 PURCHASER:  
 
 HILCO MERCHANT RESOURCES, LLC 

 
 
By:      _________________________  
Name:  Ian S. Fredericks 
Title:    President 
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Exhibit A 
 

Agency Agreement  
 

This Agency Agreement (“Agreement”), effective upon the Initial Closing (the “Closing”) of the 
transactions contemplated by the APA, is made as of April 28, 2023 (the “Signing Date”), by and among 
Tuesday Morning Corporation, TMI Holdings, Inc., Tuesday Morning, Inc., Friday Morning, LLC, Days 
of the Week, Inc., Nights of the Week, Inc., and Tuesday Morning Partners, Ltd.  (collectively, 
“Merchant” or “Debtors”) and Hilco Merchant Resources, LLC (“Agent”).  Capitalized terms used but 
not otherwise defined herein shall have the meanings ascribed to them in the APA (as defined below).   
 

Section 1.  Recitals.   

WHEREAS, on February 14, 2023, Merchant filed chapter 11 cases in the United States 
Bankruptcy Court for the Northern District of Texas (such cases, collectively, the “Bankruptcy Case” and 
such court, or other court of competent jurisdiction in which the Bankruptcy Case is filed, the “Bankruptcy 
Court”); 

WHEREAS, simultaneously with the execution hereof, Agent and Merchant entered into 
an Asset Purchase Agreement (the “APA”), which contemplated, among other things, the transactions set 
forth in this Agreement;  

WHEREAS, as of the date hereof, Merchant operates 199 stores; Exhibit 1 contains a list 
of Stores to be closed pursuant to this Agreement (collectively, the “Closing Stores”). 

WHEREAS, Merchant desires that Agent act as Merchant’s exclusive agent for the 
limited purposes of: (a) selling all of the Merchandise in or transferred to the Closing Stores from the 
Closing Stores by means of a “going out of business”, “store closing”, “sale on everything”, “everything 
must go”, or similar sale (“Store Advertising”) in accordance with the terms of this Agreement; (b) 
disposing of the Designated F&E (as defined below) (the foregoing clauses (a) and (b), and as further 
described below, the “Sale”); and 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth 
herein, and for other good and valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged, Agent and Merchant hereby agree as follows: 

Section 2.  Appointment of Agent/Approval Order. 

(a) Upon the Closing, Merchant hereby appoints Agent, and Agent hereby agrees to 
serve, as Merchant’s exclusive agent for the limited purpose of conducting the Sale, all in accordance 
with the terms and conditions of this Agreement.    

(b) Upon Closing, Agent shall be authorized to use (i) Store Advertising with respect 
to Closing Stores and the Approval Order shall provide that Agent shall be required to comply with 
applicable federal, state and local laws, regulations and ordinances, including, without limitation, all laws 
and regulations relating to advertising, privacy, consumer protection, occupational health and safety and 
the environment, together with all applicable statutes, rules, regulations and orders of, and applicable 
restrictions imposed by, governmental authorities (collectively, the “Applicable General Laws”), other than 
all applicable laws, rules and regulations in respect of “going out of business”, “store closing” or similar-
themed sales and permitting (collectively, the “Liquidation Sale Laws”), provided that the Sale is 
conducted in accordance with the terms of this Agreement, the Sale Guidelines and the Approval Order; 
and provided further that the Approval Order shall provide that so long as the Sale is conducted in 
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accordance with the Sale Guidelines and the Approval Order and in a safe and professional manner, 
Agent shall be deemed to be in compliance with any Applicable General Laws.   

Section 3.  Proceeds. 3.1 Proceeds; Control of Proceeds. 

(a) For purposes of this Agreement, “Proceeds” shall mean the aggregate of (i) the 
total amount (in dollars) of all sales of Merchandise made under this Agreement and all service and 
shipping revenue, in each case during the Sale Term and exclusive of Sales Taxes; and (ii) all proceeds of 
Merchant’s insurance for loss or damage to Merchandise arising from events occurring during the Sale 
Term.  For purposes of this Agreement, “Other Proceeds” shall mean (i) the total amount (in dollars) of 
all sales of Designated F&E made under this Agreement; (ii) the total amount (in dollars) of all sales of 
Excluded Goods; and (iii) the total amount (in dollars) of all sales of Additional Agent Goods (as defined 
below) made under this Agreement. Merchant hereby irrevocably agree that, as compensation for Agent’s 
services hereunder, Agent shall receive and retain for its sole and exclusive benefit all Proceeds and Other 
Proceeds.    

(b) Upon Closing, all Proceeds and Other Proceeds shall be controlled by Agent in 
the manner provided for below.  

(1) Agent may (but shall not be required to) establish its own accounts 
(including without limitation credit card accounts and systems), dedicated solely for the deposit of the 
Proceeds and Other Proceeds and the disbursement of amounts payable to Agent hereunder (the “Agency 
Accounts”), and Merchant shall promptly, upon Agent’s reasonable request, execute and deliver all 
necessary documents to open and maintain the Agency Accounts (at Agent’s sole cost and expense); 
provided, however, Agent shall have the right, in its sole and absolute discretion, to continue to use 
Merchant’s Designated Deposit Accounts (as defined below) as the Agency Accounts in which case 
Merchant’s Designated Deposit Accounts shall be deemed to be Agency Accounts.  Agent shall exercise 
sole signatory authority and control with respect to the Agency Accounts.  The Agency Accounts shall be 
dedicated solely to the deposit of Proceeds and Other Proceeds and other amounts contemplated by this 
Agreement and the distribution of amounts payable hereunder.  Upon request, Agent shall deliver to 
Merchant copies of all bank statements and other information relating to such accounts.  Merchant shall 
not be responsible for, and Agent shall pay as an Expense hereunder, any bank fees and charges, 
including wire transfer charges, related to the Sale and the Agency Accounts, whether received during or 
after the Sale Term.  Upon Agent’s notice to Merchant of Agent’s designation of the Agency Accounts 
(other than Merchant’s Designated Deposit Accounts), all Proceeds and Other Proceeds of the Sale 
(including processor receivables and credit card Proceeds and Other Proceeds) shall be deposited into the 
Agency Accounts unless otherwise agreed to by Agent.   

(2) Agent shall have the right to use Merchant’s credit card facilities, 
including Merchant’s credit card terminals and processor(s), credit card processor coding, Merchant’s 
identification number(s) and existing bank accounts for credit card transactions relating solely to the Sale.  
In the event that Agent elects to use Merchant’s credit card facilities, Merchant shall process credit card 
transactions on behalf of Agent and for Agent’s account, applying customary practices and procedures.  
Without limiting the foregoing, Merchant shall cooperate with Agent to download data from all credit 
card terminals each day during the Sale Term to effect settlement with Merchant’s credit card 
processor(s), and shall take such other actions necessary to process credit card transactions on behalf of 
Agent under Merchant’s identification number(s).  At Agent’s reasonable request, Merchant shall 
cooperate with Agent to establish Merchant’s identification numbers under Agent’s name to enable Agent 
to process all such credit card Proceeds and Other Proceeds for Agent’s account.  Merchant shall not be 
responsible for, and Agent shall pay as an Expense hereunder, any credit card fees, charges, and 
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chargebacks related to the Sale, whether received during or after the Sale Term.  Agent shall not be 
responsible for, as an Expense or otherwise, any credit card fees, charges, or chargebacks that do not 
relate to the Sale, whether received prior to, during or after the Sale Term.   

(3) Unless and until Agent establishes its own Agency Accounts (other than 
Merchant’s Designated Deposit Accounts), all Proceeds, Other Proceeds, and other amounts 
contemplated by this Agreement (including processor receivables and credit card Proceeds and Other 
Proceeds), shall be collected by Merchant and deposited on a daily basis into depository accounts 
designated by, and owned and in the name of, Merchant for the Closing Stores, which accounts shall be 
designated solely for the deposit of Proceeds and Other Proceeds and other amounts contemplated by this 
Agreement (including processor receivables and credit card Proceeds and Other Proceeds), and the 
disbursement of amounts payable to or by Agent hereunder (the “Designated Deposit Accounts”).  The 
Designated Deposit Accounts shall be cash collateral accounts, with all cash, credit card payments, 
checks and similar items of payment, deposits and any other amounts in such accounts being Proceeds, 
Other Proceeds, or other amounts contemplated hereunder, and Merchant hereby grants to Agent a first 
priority senior security interest in each Designated Deposit Account and all proceeds (including Proceeds 
and Other Proceeds) in such accounts from and after the Sale Commencement Date.  If requested by 
Agent, each account shall be subject to an agreement between and among Agent and Merchant, and the 
subject bank, providing for, among other things, that such bank will comply with instructions originated 
by Agent directing the disposition of funds in such account without further consent of Merchant (a 
“Control Agreement”).  If, notwithstanding the provisions of this Section 3.3(b), Merchant receives or 
otherwise has dominion over or control of any Proceeds, Other Proceeds, or other amounts due to Agent 
under this Agreement, Merchant shall be deemed to hold such Proceeds, Other Proceeds, and other 
amounts “in trust” for Agent and shall not commingle Proceeds, Other Proceeds, or other amounts due to 
Agent with any of Merchant’s other funds or deposit such Proceeds, Other Proceeds, or other amounts in 
any account except a Designated Deposit Account or as otherwise instructed by Agent.   

(4) On each Business Day, Merchant shall promptly pay to Agent by wire 
funds transfer all funds in the Designated Deposit Accounts (including, without limitation, Proceeds 
(including from credit card sales), Other Proceeds, and all other amounts due to Agent) deposited into the 
Designated Deposit Accounts for the prior day(s) without any offset or netting of Expenses or other 
amounts that may be due to Merchant.  Agent shall notify Merchant of any shortfall in such payment in 
which case, Merchant shall promptly pay to Agent funds in the amount of such shortfall.      

(5) Agent shall purchase all cash in the Closing Stores on and as of the start 
of business on the Sale Commencement Date on a dollar for dollar basis, which shall be paid to Merchant 
as soon as practicable after the cash can be counted. 3.2 Bulk Sales.  Agent shall be authorized to sell Merchandise in bulk to one 
or more purchasers, in which case Merchant shall execute any such documents of transfer 
prepared by Agent at Agent’s sole cost and expense. 

Section 4.  Expenses of the Sale. 4.1 Expenses.  Agent shall be unconditionally responsible for all “Expenses,” 
which expenses shall be paid by Agent in accordance with Section 4.2 below.  Agent hereby 
agrees to pre-fund all Expenses consistent with Merchant’s customary funding practices and 
timing (the “Prefunding Obligations”); provided, however, that to the extent the actual Expenses 
related to the Prefunding Obligations are less than the Prefunding Obligations, Agent shall be 
entitled to a dollar for dollar credit against other Expenses or entitled to a refund of such 
overfunding.  As used herein, “Expenses” shall mean the Closing Store-level operating expenses 
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of the Sale which arise during the Sale Term and are attributable to the Sale, limited to the 
following: 

(a) actual payroll (including overtime) with respect to all Retained Employees used 
in connection with conducting the Sale for actual days/hours worked at a Closing Store during the Sale 
Term (including hours worked by those employees performing the Merchandise Taking) as well as 
payroll (including overtime) for any temporary employees/labor engaged for the Sale; 

(b) any amounts payable by Merchant for benefits for Retained Employees 
(including FICA, unemployment taxes, workers’ compensation and healthcare insurance, but excluding 
Excluded Payroll Benefits) for Retained Employees used in the Sale, in an amount not to exceed 16.0% of 
the base payroll for each Retained Employee in the Closing Stores (the “Payroll Benefits Cap”); 

(c) the actual Occupancy Expenses (including, if applicable, the portion of any 
percentage rent obligations attributable to the sale of Merchandise and Additional Agent Merchandise 
during the Sale Term to the extent set forth on Exhibit 4.1(c) attached hereto) for the Closing Stores on a 
per Closing Store and per diem basis in an amount not to exceed the per Closing Store, per category, per 
diem amounts shown on Exhibit 4.1(c), whether due and owing or accrued during the Sale Term and due 
and payable after the Sale Term, set forth on Exhibit 4.1(c) attached hereto; provided, further, that the 
parties hereby acknowledge that the amounts set forth on Exhibit 4.1(c) identify Merchant’s percentage 
rent that may become due and payable under Merchant’s leases; 

(d) Retention Bonuses for Retained Employees, as provided for in Section 9.5 
below; 

(e) advertising and direct mailings relating to the Sale, Closing Store interior and 
exterior signage and banners, and signwalkers, in each case relating to the Sale; 

(f) credit card fees, bank card fees, and chargebacks and credit/bank card discounts 
with respect to Merchandise sold in the Sale; 

(g) bank service charges (for accounts that service any Closing Store(s), corporate 
accounts, and Agency Accounts), check guarantee fees, wire transfer costs, and bad check expenses to the 
extent attributable to the Sale; 

(h) costs for additional Supplies at the Closing Stores necessary to conduct the Sale 
as requested by Agent; 

(i) all fees and charges required to comply with applicable laws in connection with 
the Sale as agreed to by Agent; 

(j) Closing Store cash theft and other store cash shortfalls in the registers; 

(k) all costs and expenses associated with Agent’s on-site supervision of the Closing 
Stores, the Distribution Center, and corporate offices, including (without limitation) any and all fees, 
wages, taxes, third party payroll costs and expenses, and deferred compensation of Agent’s field 
personnel, travel to, from or between the Closing Stores, Distribution Center, and corporate offices, and 
costs and expenses relating thereto (including reasonable and documented corporate travel to monitor and 
manage the Sale); postage, courier and overnight mail charges requested by Agent; 

(l) postage, courier and overnight mail charges requested by Agent; 
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(m) fifty percent (50%) of cost of the Merchandise Taker; 

(n) third party payroll processing expenses associated with the Sale;  

(o) costs of transfers initiated by Agent of Merchandise between and among the 
Closing Stores during the Sale Term, including delivery and freight costs, it being understood that Agent 
shall be responsible for coordinating such transfer of Merchandise, subject, however, to the provisions of 
Section 8.1(e); provided, however, that any such costs shall be negotiated by Agent on an arms’-length 
basis and Agent shall utilize Merchant’s existing agreements if practicable and if the costs of transfers 
under such existing agreements would be less than any costs that are negotiated by Agent; and 

(p) the actual costs and expenses of Agent providing such additional services as 
Agent deems appropriate for the Sale. 

Notwithstanding anything herein to the contrary, to the extent that any Expense category listed in Section 
4.1 is also included on Exhibit 4.1(c), Exhibit 4.1(c) shall control and such Expenses shall not be double 
counted.   There will be no double counting or payment of Expenses to the extent that Expenses appear or 
are contained in more than one Expense category or are payable to Merchant.   

As used herein, the following terms have the following respective meanings: 

(1) “Central Service Expenses” means costs and expenses for Merchant’s 
central administrative services necessary for the Sale, including, without limitation, internal payroll 
processing, MIS services, cash and inventory reconciliation, data processing and reporting, email 
preparation and distribution, information technology, e-commerce platform operations (if any), updates 
(including marketing and store locator updates during the Sale Term, but excluding any direct to 
consumer sales), maintenance and other services related thereto, and accounting (collectively, “Central 
Services”). 

(2)  “Excluded Payroll Benefits” means the following (i) benefits arising, 
accruing or attributable to the period prior to, during, or after the Sale Term:  (w) vacation days or 
vacation pay, (x) sick days or sick leave or any other form of paid time off, (y) maternity leave or other 
leaves of absence and (z) ERISA coverage and similar contributions and/or (ii) any other benefits in 
excess of the Payroll Benefits Cap, including, without limitation, any payments due under the WARN 
Act.   

(3) “Occupancy Expenses” means, with respect to the Closing Stores, base 
rent, percentage rent, HVAC, utilities, common area maintenance (“CAM”), storage costs, real estate and 
use taxes, Merchant’s association dues and expenses, utilities expenses, cash register maintenance, 
routine repairs, building maintenance, trash and snow removal, housekeeping and cleaning expenses, 
local and long-distance telephone and internet/wifi expenses, security (including, without limitation, 
security systems, courier and guard service, building alarm service and alarm service maintenance), and 
rental for furniture, fixtures, and equipment.   

(4) Notwithstanding any other provision of this Agreement to the contrary, 
“Expenses” shall not include: (i) Excluded Payroll Benefits; (ii) Central Service Expenses; (iii) 
Occupancy Expenses or any occupancy-related expenses of any kind or nature in excess of the respective 
per Closing Store, per category, per diem occupancy-related amounts expressly provided for as an 
Expense under Section 4.1(c) above to the extent actually incurred; (iv) any expenses of any kind relating 
to or arising from Merchant’s corporate office; (v) any item other than the Expenses specifically listed in 
Sections 4.1(a)-(p) (including, for the avoidance of doubt, any costs and expenses in excess of any 
monetary caps set forth in Sections 4.1(a)-(p)); and (vi) any other costs, expenses, or liabilities payable by 
Merchant not provided for herein, all of which shall be paid solely by Merchant, as applicable, promptly 
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when due, subject to the provisions of the Bankruptcy Code, the APA, and the Approval Order.  For the 
avoidance of doubt, all costs, expenses, and liabilities incurred in connection with the Sale and the 
transactions contemplated hereby (including those paid by Merchant) that do not constitute Expenses, 
including those expressly set forth in the immediately preceding sentence, shall be the responsibility of, 
and borne by, Merchant.   4.2 Payment of Expenses. 

Agent shall be responsible for the payment of all Expenses out of Proceeds (or from 
Agent’s own accounts if and to the extent there are insufficient Proceeds).  All Expenses projected to be 
incurred during each week of the Sale (i.e. Sunday through Saturday) shall be pre-paid by Agent to  
Merchant in accordance with Section 4.1 and immediately following the Weekly Sale Reconciliation for 
any given week, any overpayments in such week shall be credited to the pre-payment of Expenses for the 
following week; provided, however, in the event that the actual amount of an Expense is unavailable on 
the date of the reconciliation (such as payroll), Merchant and Agent shall agree to an estimate of such 
amounts, which amounts will be reconciled once the actual amount of such Expense becomes available.  
Agent and Merchant may review or audit the Expenses at any time and, in connection with such audit, 
Merchant shall have the right to request clarification regarding the amount of any costs or expenses that 
are included by Agent as Expenses but which Merchant believes do not qualify as Expenses under 
Section 4.1 hereof.  Without limiting the foregoing, any Expenses prepaid by Merchant for periods during 
the Sale Term will be reimbursed by Agent in connection with the Weekly Sale Reconciliation on the 
second Wednesday following the Initial Closing Date.  4.3 Distribution Center Expenses 

  Distribution Center Merchandise shall be delivered from the Distribution Center to the 
Closing Stores in accordance with the Allocation Schedule, but in any event no later than fourteen (14) 
days after the Initial Closing Date.  All costs and expenses of operating the Distribution Center, including, 
without limitation, use and occupancy expenses, Distribution Center employee payroll and other 
obligations, and/or processing, transferring, consolidating, shipping, freight, and/or delivering goods 
within or from the Distribution Center (the “Distribution Center Expenses”) shall be the responsibility of 
and paid by the Merchant. 

Section 5.  Excluded Goods. 5.1 Excluded Goods.  If requested at the beginning of the Sale Term, Agent 
shall accept and use commercially reasonable efforts to sell Excluded Goods or such other 
property designated by the Seller that .  The proceeds from the sale of Excluded Goods shall be 
shared as follows:  twenty percent (20%) to the Agent and eighty percent (80% to Merchant, 
which amounts shall be reconciled and paid as part of each Weekly Sale Reconciliation.  If 
Merchant does not request Agent to sell Excluded Goods.  Agent shall have no responsibility 
whatsoever for Excluded Goods and Merchant shall remove them from the sales floor.  In no 
event shall Excluded Goods be shipped to the Closing Stores absent Agent’s express written 
consent.  Regardless if Agent sells or does not sell Excluded Goods, Agent shall have no cost, 
expense, or responsibility in connection with any goods not included in Merchandise.   
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Section 6.  Sale Term. 6.1 Term.  Subject to satisfaction of the conditions precedent set forth in 
Section 10 hereof, the Sale shall commence on the Initial Closing Date (such date, the “Sale 
Commencement Date”).  Agent shall complete the Sale at each Closing Store no later than sixty-
five (65) days after the Sale Commencement Date (the “Sale Termination Date”, and the period 
from the Sale Commencement Date to the applicable Sale Termination Date as to each such 
Closing Store being the “Sale Term”).  Notwithstanding the foregoing, Agent may, in its 
discretion, terminate the Sale earlier on a store-by-store basis upon not less than ten Business 
Days’ prior written notice (a “Vacate Notice”) to Merchant (the “Vacate Date”). 6.2 Vacating the Closing Stores.  At the conclusion of the Sale at each Closing 
Store, Agent agrees to leave each Closing Store in “broom clean” condition, ordinary wear and 
tear excepted, except for unsold items of Designated F&E and other assets or property of 
Merchant which may be abandoned by Agent in place in a neat and orderly manner pursuant to 
Section 7 below and accordance with the sale guidelines attached hereto as Exhibit 6.2 (the “Sale 
Guidelines”).  Agent shall vacate each Closing Store on or before the Sale Termination Date as 
provided for herein at which time Agent shall surrender and deliver the Closing Store premises 
and Closing Store keys to Merchant.  Agent’s obligations to pay all Expenses for the Closing 
Stores shall continue until the Vacate Date for each Closing Store.  Effective upon the Vacate 
Date, the Merchant shall reject the leases associated with the Leased Real Property for, and 
abandon any remaining Merchandise and Personal Property in, the Closing Stores to be vacated 
as of each applicable Vacate Date.  Effective as of the Sale Termination Date, the Merchant 
Shall reject all remaining leases associated with the Leased Real Property for, and abandon any 
remaining Merchandise and Personal Property in, the remaining Closing Stores to be vacated as 
of the Sale Termination Date.   

Section 7.  FF&E.   7.1 Designated F&E.  Agent shall sell all Personal Property at the Closing 
Stores (collectively, “Designated F&E”) and shall be responsible for the costs and expenses 
incurred in connection with the disposition of the Designated F&E, which, for the avoidance of 
doubt, shall not include an Occupancy Expenses for the corporate office, any payroll or benefits 
associated with employees at the corporate office, or any costs associated with Central Services.   7.2 Abandonment of Designated F&E.  Upon five Business Days’ prior 
written notice by Agent to Merchant (which notice Merchant will share with its term lenders), 
Agent shall be authorized to abandon any and all unsold Designated F&E in place without any 
cost or liability to any party. 

Section 8.  Conduct of the Sale.   8.1 Rights of Agent.  In addition to any other rights granted to Agent 
elsewhere in this Agreement, Agent shall be permitted to conduct the Sale at the Closing Stores 
by means of Store Advertising throughout the Sale Term without compliance with any 
Liquidation Sale Laws.  Agent shall conduct the Sale in the name of and on behalf of Merchant 
in a commercially reasonable manner and in compliance with the terms of this Agreement and 
subject to the Approval Order.  Agent shall conduct the Sale in accordance with the Sale 
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Guidelines.  In addition to any other rights granted to Agent hereunder in conducting the Sale, 
Agent, in the exercise of its reasonable discretion shall have the right, subject to the limitations 
set forth herein: 

(a) to establish Sale prices and discounts and Closing Store hours; 

(b) except as otherwise expressly included as an Expense, to use without charge 
during the Sale Term all Personal Property and all leased or licensed personal property, computer 
hardware and software, existing Supplies, intangible assets (including all Intellectual Property), Closing 
Store keys, case keys, security codes and safe and lock combinations required to gain access to and 
operate the Closing Stores, and any other assets of Merchant located at the Closing Stores (whether 
owned, leased, or licensed); 

(c)  (i) to be provided by Merchant (at no additional cost to Agent) with central 
office facilities, central administrative services and personnel to process and perform Central Services and 
provide other central office services reasonably necessary for the Sale; (ii) to use reasonably sized offices 
located at Merchant’s central office facility to effect the Sale; and (iii) to use all Intellectual Property (but 
solely in connection with the Sale and pursuant to such reasonable restrictions requested by Merchant in 
order for Merchant to comply with its privacy policy and applicable laws governing the use and 
dissemination of confidential consumer personal data);  

(d) to establish and implement advertising, signage and promotion programs 
consistent with this Agreement, including, without limitation, by means of media advertising, and similar 
interior and exterior signs and banners, and the use of sign walkers consistent with the provisions herein; 

(e) to transfer Merchandise between and among the Closing Stores at Agent’s 
expense; provided, however, Agent shall not transfer Merchandise between and among Stores so as to 
make the Merchandise unavailable for purposes of the Merchandise Taking; and 

(f) subject to the provisions of Section 8.10 below, to include Additional Agent 
Goods as part of the Sale. 8.2 Terms of Sales to Customers; Final/As Is Sales.  All sales of Merchandise 
will be “final sales” and “as is,” and appropriate signage and sales receipts will reflect the same.  
Agent shall not warrant the Merchandise in any manner, but will, to the extent legally 
permissible, pass on all manufacturers’ warranties to customers.  All sales will be made only for 
cash, nationally recognized bank debit and credit cards, gift cards, or gift certificates.  Agent 
shall clearly mark all receipts for the Merchandise sold at the Closing Stores during the Sale 
Term so as to distinguish such Merchandise from the goods sold prior to the Sale 
Commencement Date. 8.3 Sales Taxes.  During the Sale Term, all sales, excise, gross receipts and 
other taxes attributable to sales of Merchandise, as indicated on Merchant’s point of sale 
equipment (other than taxes on income) payable to any taxing authority having jurisdiction 
(collectively, “Sales Taxes”) shall be added to the sales price of Merchandise and collected by 
Agent, on Merchant’s behalf, at the time of sale.  All Sales Taxes indicated on Merchant’s point 
of sale equipment shall be deposited into a segregated account designated by Merchant solely for 
the deposit of such Sales Taxes (“Merchant Sales Taxes Account”).  For the avoidance of doubt, 
Merchant will have payment authority on the Merchant Sales Tax Account from inception until 
Merchant no longer has any obligation with respect to the payment of Sales Taxes hereunder.  
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For any Merchant Sales Tax Account that Agent obtains control or payment authority over, 
Agent agrees to remit any funds in such Merchant Sales Tax Account to Merchant.  Merchant 
shall prepare and file all applicable reports and documents required by the applicable taxing 
authorities with respect to Sales Taxes incurred on transactions processed under Merchant’s 
identification number(s), and Merchant shall promptly pay all such Sales Taxes from the 
Merchant Sales Taxes Account.  Merchant will be given access to the computation of gross 
receipts for verification of all such tax collections.  Provided that Agent performs its 
responsibilities in accordance with this Section 8.3, Agent shall have no further obligation to 
Merchant, any taxing authority, or any other party, and Merchant shall indemnify and hold 
harmless Agent  from and against any and all costs, including, without limitation, reasonable 
attorneys’ fees, assessments, fines or penalties which Agent sustains or incurs as a result or 
consequence of the failure by such party to promptly pay such Sales Taxes to the proper taxing 
authorities and/or the failure by such party to promptly file with such taxing authorities all 
reports and other documents required by applicable law to be filed with or delivered to such 
taxing authorities.  If Agent fails to perform its responsibilities in accordance with this Section 
8.3, and provided Merchant complies with their obligations hereunder, Agent shall indemnify 
and hold harmless Merchant from and against any and all costs, including, without limitation, 
reasonable attorneys’ fees, assessments, fines or penalties which Merchant sustains or incurs as a 
result or consequence of the failure by Agent to collect Sales Taxes and/or the failure by Agent 
to promptly deliver any and all reports and other documents required to enable Merchant to file 
any requisite returns with such taxing authorities. 8.4 Supplies.  Agent shall have the right to use, without charge, all existing 
supplies located at the Closing Stores, Distribution Center and corporate office(s), including, 
without limitation, boxes, bags, paper, twine and similar sales materials (collectively, 
“Supplies”).  In the event that additional Supplies are required in any of the Closing Stores 
during the Sale, Merchant agrees to promptly provide the same to Agent at Merchant’s cost 
therefor, if available, for which Agent shall promptly reimburse Merchant, as applicable. 8.5 Returns of Merchandise.  During the first fourteen (14) days of the Sale 
Term (the “Return Deadline”) Agent shall accept Returned Merchandise, provided that such 
return is in compliance with Merchant’s return policy in effect immediately prior to the Sale 
Commencement Date.  If such Returned Merchandise is first quality finished goods capable of 
being sold it shall be included in the Sale, and shall be included for purposes of determining the 
Merchandise Purchase Price Adjustment at the applicable Cost Value attributable thereto (for 
any item of Returned Merchandise that is NOT first quality finished goods capable of being sold 
at normal retail price, but nonetheless capable of being resold, the parties shall apply a Cost 
Value mutually agreed upon by Agent and Merchant for each such item returned). For any 
returned item that is NOT otherwise capable of being resold, Merchant shall reimburse Agent for 
the refund issued by Agent pursuant to the Weekly Sale Reconciliation for any given week.  
Except to the extent that Merchant and Agent agree that Merchant’s POS or other applicable 
systems can account for returns of goods, all returns must be noted and described in a mutually 
agreeable return log on a weekly basis during the Sale.  8.6 Gift Certificates; Membership Program.  Agent shall accept Merchant’s 
gift certificates, gift cards, return credits, and similar merchandise credits issued by Merchant 
(collectively, “Gift Certificates”) for fourteen (14) days following the Sale Commencement Date 
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(the “Redemption Period”).  Merchant shall reimburse Agent in cash for all Gift Certificates 
redeemed during the Redemption Period as part of each Weekly Sale Reconciliation.    8.7 Sale Reconciliation.  On each Wednesday during the Sale Term, Agent 
and Merchant shall cooperate to reconcile Expenses of the Sale, Proceeds and Other Proceeds of 
the Sale, and reconcile such other Sale-related items as any party shall reasonably request, in 
each case for the prior week or partial week (i.e. Sunday through Saturday), all pursuant to 
procedures reasonably agreed upon Merchant and Agent (the “Weekly Sale Reconciliation”).  
Within thirty (30) days after the end of the Sale Term, or as soon as practicable thereafter, Agent 
and Merchant shall complete a final reconciliation of the Sale (the “Final Reconciliation”), the 
written results of which shall be certified by representatives of each of Merchant and Agent as a 
final settlement of accounts between Merchant and Agent.  Within five (5) days after the 
completion of the Final Reconciliation and execution of a settlement letter including an 
appropriate mutual release, all unpaid amounts pursuant to the Final Reconciliation shall be paid 
to and by the appropriate parties.  Once executed by Merchant and Agent, such settlement and 
Final Reconciliation shall be deemed approved without further order of the Bankruptcy Court 
(other than the Approval Order).  During the Sale Term, and thereafter until all of Merchant’s 
and Agent’s obligations under this Agreement have been satisfied, Merchant and Agent shall 
have reasonable access to Merchant’s and Agent’s records with respect to the Sale (including, 
without limitation, Merchandise, Expenses, Proceeds, and Other Proceeds) to review and audit 
such records.   8.8 Force Majeure.  If any casualty, epidemic, pandemic, act or threatened act 
of terrorism, or act of God prevents or substantially inhibits the conduct of business in the 
ordinary course at any of the Closing Stores for a period of five (5) consecutive days, the 
Merchandise located at such Closing Store shall, in Agent’s reasonable discretion (after 
consultation with Merchant), be eliminated from the Sale and considered to be deleted from this 
Agreement as of the date of such event, and Agent and Merchant shall have no further rights or 
obligations hereunder with respect thereto and the Purchase Price shall be adjusted using the 
Merchandise Purchase Price Adjustment; provided, however, that the proceeds of any insurance 
attributable to such Merchandise shall constitute Proceeds hereunder and shall be offset against 
the associated Merchandise Purchase Price Adjustment.   8.9 Right to Monitor.  Merchant shall have the right to monitor the Sale and 
activities attendant thereto and to be present in the Closing Stores during the hours when the 
Closing Stores are open for business; provided that Merchant’s presence does not unreasonably 
disrupt the conduct of the Sale.  Merchant shall also have a right of access to the Closing Stores 
at any time in the event of an emergency situation and shall promptly notify Agent of such 
emergency. 8.10 Additional Agent Goods.   

(a) Agent shall have the right to supplement the Merchandise in the Sale with 
additional goods procured by Agent which are of like kind, and no lesser quality to the Merchandise in 
the Sale (“Additional Agent Goods”).  The Additional Agent Goods shall be purchased by Agent as part 
of the Sale at Agent’s sole expense (and such purchase price shall not constitute an Expense).  Sales of 
Additional Agent Goods shall be run through Merchant’s cash register systems, provided however, Agent 
shall mark the Additional Agent Goods using either a “dummy” SKU or department number, or in such 

Case 23-90001-elm11    Doc 1007    Filed 04/28/23    Entered 04/28/23 09:41:30    Desc
Main Document      Page 97 of 155



 

Exhibit A – Asset Purchase Agreement 
 

other manner so as to distinguish the sale of Additional Agent Goods from the sale of Merchandise, and 
Merchant shall promptly and without delay set up all such SKU’s for use by Agent. Agent and Merchant 
shall also cooperate so as to ensure that the Additional Agent Goods are marked in such a way that a 
reasonable consumer could identify the Additional Agent Goods as non-Merchant, provided that Agent 
shall be solely responsible (at its own expense) for ensuring that all Additional Agent Goods are pre-
ticketed by Agent in a way that will distinguish such Additional Agent Goods from the Merchandise as 
required by this Section 8.10.  Additionally, Agent shall provide signage in the Closing Stores notifying 
customers that the Additional Agent Goods have been included in the Sale. 

(b) Agent and Merchant intend that the transactions relating to the Additional Agent 
Goods are, and shall be construed as, a true consignment from Agent to Merchant in all respects and not a 
consignment for security purposes.  At all times and for all purposes the Additional Agent Goods and 
their proceeds shall be the exclusive property of Agent, and no other person or entity shall have any claim 
against any of the Additional Agent Goods or their proceeds.  The Additional Agent Goods shall at all 
times remain subject to the exclusive control of Agent. 

(c) Merchant shall until the Sale Termination Date, at Agent’s sole expense (and not 
as an Expense), insure the Additional Agent Goods and, if required, promptly file any proofs of loss with 
regard to same with Merchant’s insurers.  Agent shall be responsible for payment of any deductible under 
any such insurance in the event of any casualty affecting the Additional Agent Goods, which amount shall 
be deemed an Additional Agent Goods expense.   

(d) Merchant acknowledges, and the Approval Order shall provide, that the 
Additional Agent Goods shall be consigned to Merchant as a true consignment under Article 9 of the 
Code.  Merchant acknowledges and agrees and the Approval Order shall provide that Agent is hereby 
granted a first priority security interest in and lien upon (i) the Additional Agent Goods and (ii) the 
Additional Agent Goods proceeds, which security interest shall be deemed perfected pursuant to the 
Approval Order without the requirement of filing UCC financing statements or providing notifications to 
any prior secured parties (provided that Agent is hereby authorized to deliver all required notices and file 
all necessary financing statements and amendments thereof under the applicable UCC identifying Agent’s 
interest in the Additional Agent Goods as consigned goods thereunder and Merchant as the consignee 
therefor, and Agent’s security interest in and lien upon such Additional Agent Goods and Additional 
Agent Goods proceeds).  Agent hereby agrees that, in consideration of Merchant’s agreement to this 
Section 8.10, the proceeds from the sale of Additional Agent Goods shall be shared as follows:  ninety-
five percent (95.0%) to the Agent and five percent (5.0%) to Merchant, which amounts shall be 
reconciled and paid as part of each Weekly Sale Reconciliation.       8.11 Sale of Additional Inventory.    8.12 Collective Bargaining Agreements; Leases.  Merchant hereby represents 

and warrants that Merchant is not and has not been within the prior twelve months a party to 
any collective bargaining agreement.  Agent shall not be obligated to comply with Merchant’s 
collective bargaining agreements or leases/occupancy agreements; except as provided for in 
Sections 4.1(a) and 4.1(c) herein.   

Section 9.  Employee Matters. 9.1 Merchant’s Employees.  Agent may use all of Merchant’s Closing Store-
level employees in the conduct of the Sale to the extent Agent deems reasonably necessary for 
the Sale (each such employee, a “Retained Employee”), and Agent may select and schedule the 
number and type of Retained Employees.  Notwithstanding the foregoing, Merchant’s employees 
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shall at all times remain employees of Merchant.  Agent’s selection and scheduling of 
Merchant’s employees shall at all times comply with all applicable laws and regulations.  
Merchant and Agent agree that, except to the extent that wages and benefits of Retained 
Employees constitute Expenses hereunder, nothing contained in this Agreement and none of 
Agent’s actions taken in respect of the Sale shall be deemed to constitute an assumption by 
Agent of any of Merchant’s obligations relating to any of Merchant’s employees including, 
without limitation, Excluded Payroll Benefits, Worker Adjustment Retraining Notification Act 
(“WARN Act”) claims and other termination type claims and obligations, or any other amounts 
required to be paid by statute or law; nor shall Agent become liable under any employment 
agreement, collective bargaining agreement, or be deemed a joint or successor employer with 
respect to such employees.  Merchant shall not, without the prior consent of Agent, raise the 
salary or wages or increase the benefits for, or pay any bonuses or other extraordinary payments 
to, any Closing Store employees prior to the Sale Termination Date.  Other than in the ordinary 
course of business, Merchant shall not transfer any employee in anticipation of the Sale nor any 
Retained Employee during the Sale Term, in each case without Agent’s prior consent. 9.2 Termination of Employees.  Agent may in its discretion stop using any 
Retained Employee at any time during the Sale, subject to the conditions provided for herein.  In 
the event that Agent desires to cease using any Retained Employee, Agent shall notify Merchant 
at least five (5) days prior thereto; provided, however, that, in the event that Agent determines to 
cease using an employee “for cause” (such as dishonesty, fraud or breach of employee duties), 
the five (5) day notice period shall not apply; provided, further, however, that Agent shall 
immediately notify Merchant of the basis for such “cause.”   9.3 From and after the date of this Agreement and until the Sale Termination 
Date, Merchant shall not transfer or dismiss employees of the Closing Stores except “for cause” 
without Agent’s prior consent.  Notwithstanding the foregoing, Agent shall not have the right to 
terminate the actual employment of any employee, but rather may only cease using such 
employee in the Sale and paying any Expenses with respect to such employee (and all decisions 
relating to the termination or non-termination of such employees shall at all times rest solely 
with Merchant).  Merchant shall be entitled to terminate any Retained Employee following 
notification from Agent that such Retained Employee is no longer necessary to the Sale.   9.4 Payroll Matters.  During the Sale Term, Merchant shall process the payroll 
for all Retained Employees and any former employees and temporary labor engaged for the Sale.  
Each Wednesday (or such other date as may be reasonably requested by Merchant to permit the 
funding of the payroll accounts before such payroll is due and payable) during the Sale Term, 
Agent shall transfer to Merchant’s payroll accounts an amount equal to the base payroll for 
Retained Employees plus related payroll taxes, workers’ compensation and benefits for such 
week, to the extent such amount constitutes Expenses hereunder. 9.5 Employee Retention Bonuses.  Agent may pay, as an Expense, retention 
bonuses (“Retention Bonuses”) (which bonuses shall be inclusive of payroll taxes, but as to 
which no benefits shall be payable), up to a maximum of ten percent (10%) of base payroll for 
all Closing Store-level Retained Employees, to such Closing Store-level Retained Employees 
who do not voluntarily leave employment and are not terminated “for cause,” as Agent may 
determine in its discretion.  The amount of such Closing Store-level Retention Bonuses shall be 
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in an amount to be determined by Agent, in its discretion, and shall be payable within thirty (30) 
days after the Sale Termination Date, and shall be processed through Merchant’s payroll system.   

Section 10.  Conditions Precedent and Subsequent.   

(a) The willingness of Agent to enter into the transactions contemplated under this 
Agreement is directly conditioned upon the satisfaction of the following conditions at the time or during 
the time periods indicated, unless specifically waived in writing by Agent: 

(1) All representations and warranties of Merchant hereunder shall be true 
and correct in all material respects and no Event of Default shall have occurred at and as of the date 
hereof and on the Sale Commencement Date. 

(2) No later than April 28, 2023 (such date, the “Approval Order Deadline”), 
the Bankruptcy Court shall have entered  an order (the “Approval Order”) in a form reasonably 
satisfactory to Merchant and Agent that authorizes Merchant and Agent to enter into this Agreement and 
authorizes Merchant to conduct the Sale in accordance with the terms of this Agreement and provides, inter 
alia, that subject to the Closing, (i) this Agreement is in the best interest of Merchant, Merchant’s estates, 
creditors, and other parties in interest, (ii) this Agreement (and each of the transactions contemplated 
hereby) is approved in its entirety; (iii) Merchant and Agent shall be authorized to continue to take any 
and all actions deemed necessary or desirable to implement this Agreement and each of the transactions 
contemplated hereby; (iv) upon payment of the Initial Purchase Price Payment and the Escrow Amount, 
Agent shall be entitled to sell all Merchandise and Designated F&E hereunder free and clear of all liens, 
claims or encumbrances thereon; (v) Agent shall have the right to use the Closing Stores and all related 
Closing Store services, furniture, fixtures, equipment and other assets of Merchant as designated 
hereunder for the purpose of conducting the Sale, free of any interference from any entity or person, 
subject to compliance with the Sale Guidelines (as defined below) and Approval Order; (vi) Agent, as 
agent for Merchant, is authorized to conduct, advertise, post signs, utilize signwalkers, and otherwise 
promote the Sale consistent with the Store Advertising, in accordance with the Sale Guidelines (as the 
same may be modified and approved by the Bankruptcy Court) and without further compliance with the 
Liquidation Sale Laws (as defined above), subject to compliance with the Sale Guidelines and Approval 
Order; (vii) Agent shall be granted a limited, non-exclusive license and right to use until the Sale 
Termination Date all Intellectual Property in connection with the Sale; (viii) all newspapers and other 
advertising media in which the Sale is advertised shall be directed to accept the Approval Order as 
binding and to allow Merchant and Agent to consummate the transactions provided for in this Agreement, 
including, without limitation, the conducting and advertising of the Sale in the manner contemplated by 
this Agreement; (ix) all utilities, landlords, creditors and other interested parties and all persons acting for 
or on their behalf shall not interfere with or otherwise impede the conduct of the Sale, or institute any 
action in any court (other than in the Bankruptcy Court) with respect to Merchandise or the Designated 
F&E or before any administrative body which in any way directly or indirectly interferes with or 
obstructs or impedes the conduct of the Sale; (x) the Bankruptcy Court shall retain jurisdiction over the 
parties to enforce this Agreement; (xi) Agent shall not be liable for any claims against Merchant other 
than as expressly provided for in this Agreement; (xii) subject to Agent having satisfied its payment 
obligations hereunder, any amounts owed by Merchant to Agent under this Agreement shall be granted 
the status of superpriority claims in Merchant’s Bankruptcy Case pursuant to section 364(c) of Title 11, 
United States Code, 11 U.S.C. §§ 101-1330 (the “Bankruptcy Code”) senior to all other superpriority 
claims; (xiii) Agent shall be granted a valid, binding, enforceable and perfected security interest for the 
obligations of Merchant as provided for in Section 15 hereof (without the necessity of filing financing 
statements to perfect the security interests); (xiv) the Bankruptcy Court finds that time is of the essence in 
effectuating this Agreement and proceeding with the Sale uninterrupted; (xv) the Bankruptcy Court finds 
that Merchant’s decisions to (a) enter into this Agreement and (b) perform under and make payments 
required by this Agreement is a reasonable exercise of Merchant’s sound business judgment consistent 
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with its fiduciary duties and is in the best interests of Merchant, its estate, its creditors, and other parties in 
interest; (xvi) the Bankruptcy Court finds that this Agreement was negotiated in good faith and at arm’s 
length between Merchant and Agent and that Agent is entitled to the protection of section 363(m) of the 
Bankruptcy Code; (xvii) the Bankruptcy Court finds that Agent’s performance under this Agreement will 
be in good faith and for valid business purposes and uses, as a consequence of which Agent is entitled to 
the protection and benefits of sections 363(m) and 364(e) of the Bankruptcy Code; (xviii) this Agreement 
is approved pursuant to Bankruptcy Code section 363; and (xix) in the event any of the provisions of the 
Approval Order are modified, amended or vacated by a subsequent order of the Bankruptcy Court or any 
other court, Agent shall be entitled to the protections provided in Bankruptcy Code sections 363(m) and 
364(e) and, no such appeal, modification, amendment or vacatur shall affect the validity and 
enforceability of the sale or the liens or priority authorized or created under this Agreement or the 
Approval Order.     

(b) The willingness of Merchant to enter into the transactions contemplated under 
this Agreement is directly conditioned upon the satisfaction of the following conditions at the time or 
during the time periods indicated, unless specifically waived in writing by Merchant: 

(1) All representations and warranties of Agent hereunder shall be true and 
correct in all material respects and no Event of Default shall have occurred at and as of the date hereof 
and on the Sale Commencement Date; 

(2) the entry by the Bankruptcy Court of the Approval Order; and 

(3) the payment of the Initial Purchase Price Payment and deposit of the 
Escrow Amount with the Escrow Agent. 

Section 11.  Representations, Warranties, and Covenants. 11.1 Merchant’s Representations, Warranties, and Covenants.  Merchant 
hereby represents, warrants, and covenants in favor of Agent as follows: 

(a) Merchant entities (i) are duly organized, validly existing and in good standing 
under the laws of their state of incorporation or formation, as applicable,  (except as may be a result of the 
commencement and/or pendency of the Bankruptcy Cases); (ii) have all requisite corporate power and 
authority to own, lease and operate its assets and properties and to carry on its business as presently 
conducted; and (iii) are, and during the Sale Term will continue to be, duly authorized and qualified to do 
business and in good standing in each jurisdiction where the nature of its business or properties requires 
such qualification, including, prior to the Closing, all jurisdictions in which the Closing Stores are 
located, except, in each case, to the extent that the failure to be in good standing or so qualified would not 
reasonably be expected to have a material adverse effect on the ability of Merchant to execute and deliver 
this Agreement and perform fully its obligations hereunder. 

(b) Subject to entry of the Approval Order, Merchant has the right, power and 
authority to execute and deliver this Agreement and each other document and agreement contemplated 
hereby (collectively, together with this Agreement, the “Agency Documents”) and to perform fully its 
obligations thereunder.  Subject to entry of the Approval Order, Merchant has taken all necessary actions 
required to authorize the execution, delivery and performance of the Agency Documents, and no further 
consent or approval is required for Merchant to enter into and deliver the Agency Documents, to perform 
its obligations thereunder and to consummate the Sale, except for any such consent the failure of which to 
be obtained would not reasonably be expected to have a material adverse effect on the ability of Merchant 
to execute and deliver this Agreement and perform fully its obligations hereunder.  Subject to entry of the 
Approval Order, each of the Agency Documents has been duly executed and delivered by Merchant and 
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constitutes the legal, valid and binding obligation of Merchant enforceable against it in accordance with 
its terms. 

(c) Merchant owns, and will own at all times prior to the Closing, good and 
marketable title to all of the Merchandise and Designated F&E to be included in the Sale, free and clear 
of all Liens.  Merchant shall not create, incur, assume or suffer to exist any security interest, lien or other 
charge or encumbrance upon or with respect to any of the Merchandise or the Proceeds (or the Designated 
F&E or Other Proceeds) other than as provided herein.      

(d) The Sellers have maintained their pricing files (including the File) in the ordinary 
and usual course of normal day to day operations of the Business through the date hereof consistent with 
past practice and taking into account the commencement of the Bankruptcy Case.  All pricing files and 
records are accurate in all material respects as to the actual cost to the Sellers for purchasing the goods 
referred to therein and as to the selling price to the public for such goods without consideration of any 
point of sale discounts.  Merchant represents that (i) the ticketed prices of all items of Merchandise do not 
and shall not include any Sales Taxes and (ii) all registers located at the Closing Stores are programmed 
to correctly compute all Sales Taxes required to be paid by the customer under applicable law with 
respect to the Merchandise, as such calculations have been identified to Merchant by its retained service 
provider. 

(e) Through the Sale Commencement Date, Merchant shall continue to ticket or 
mark all items of inventory received at the Closing Stores in a manner consistent with similar 
Merchandise located at the Closing Stores, and in accordance with Merchant’s ordinary course past 
practices and policies relative to pricing and marking inventory.  Since the Signing Date, other than in 
accordance with Merchant’s ordinary course past practices and policies relative to pricing and marking 
inventory, Merchant has not removed any POS promotions, sale stickers, or other markings indicating 
items are on sale or on clearance from the Merchandise prior to the Sale Commencement Date, and has 
not raised, and will not raise, prices of any Merchandise, in each case, in contemplation of the Sale.   

(f) Since April 17, 2023, Merchant has not, and through the Sale Commencement 
Date Merchant shall not, purchase for or transfer to or from the Closing Stores any merchandise or goods 
outside the ordinary course; provided, however, that in no event shall Merchant transfer any goods into 
the Closing Stores without Agent’s consent from and after the date hereof other than in the ordinary 
course of business prior to the Sale Commencement Date. 

(g) To Sellers’ Knowledge, all Merchandise is in compliance in all material respects 
with all applicable federal, state and local product safety laws, rules and standards.  Merchant shall 
provide Agent with its historic policies and practices, if any, regarding product recalls prior to the Sale 
Commencement Date. 

(h) Subject to the provisions of the Approval Order, Agent shall have the right to the 
unencumbered use and occupancy of, and peaceful and quiet possession of, the Closing Stores, the assets 
currently located at the Closing Stores, and the utilities and other services provided at the Closing Stores.  
Merchant shall, until the Closing, maintain in good working order, condition and repair all cash registers, 
heating systems, air conditioning systems, elevators, escalators and all other mechanical devices 
necessary for the conduct of the Sale at the Closing Stores.  Except as otherwise restricted by the 
Bankruptcy Code or as provided herein and absent a bona fide dispute, until the Sale Termination Date, 
Merchant shall remain current on all expenses and payables necessary or appropriate for the conduct of 
the Sale (other than those relating to any period prior to the commencement of the Bankruptcy Cases). 

(i) Subject to approval by the Bankruptcy Court or the Approval Order, Merchant 
will continue to pay throughout the Sale Term all self-insured or Merchant-funded employee benefit 
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programs for Retained Employees, including health and medical benefits and insurance and all proper 
claims made or to be made in accordance with such programs; which amounts shall be reimbursed by 
Agent as Expenses pursuant to Section 4.1. 

(j) Since April 17, 2023, Merchant has not intentionally taken, and shall not take, 
any actions with the intent of increasing the Expenses of the Sale, including without limitation increasing 
salaries or other amounts payable to employees, except to the extent an employee was due an annual raise 
in the ordinary course or in an effort to encourage one or more employees to remain in Merchant’s 
employ (such action not being taken with any intent to increase any expense in anticipation of the Sale).   

(k) From April 17, 2023 through the Sale Commencement Date, Merchant covenants 
that it has and will continue to operate the Closing Stores in all material respects in the ordinary course of 
business including without limitation by: (i) selling inventory during such period at customary prices 
consistent with the ordinary course of business; (ii) not promoting or advertising any sales or in-store 
promotions (including POS promotions) to the public outside of Merchant’s ordinary course of business; 
(iii) except as may occur in the ordinary course of business, not returning inventory to vendors and not 
transferring inventory or supplies out of or to the Closing Stores; (iv) except as may occur in the ordinary 
course of business, not making any management personnel moves or changes at the Closing Stores; and 
(v) replenishing the Closing Stores in the ordinary course of business.  

(l) To Sellers’ Knowledge, Merchant has not since April 17, 2023 shipped any 
Excluded Defective Merchandise from the Distribution Center to the Closing Stores.  Merchant will not 
knowingly ship any Excluded Defective Merchandise from the date of this Agreement from the 
Distribution Center to the Closing Stores. 

(m) Other than filing the Bankruptcy Case, as of the date of this Agreement, no 
action, arbitration, suit, notice, or legal, administrative or other proceeding before any court or 
governmental body has been instituted by or against Merchant, or has been settled or resolved, or to 
Sellers’ Knowledge, is threatened against or affects Merchant, which questions the validity of this 
Agreement, or that, if adversely determined, would have a material adverse effect on the ability of 
Merchant to perform its obligations under this Agreement. 

(n) At the Closing Stores or on the e-commerce platform, from and after April 17, 
2023, Merchant shall not offer, promote, advertise, or market inconsistent with Merchant’s ordinary 
course past practices and policies any (i) storewide promotion or storewide discount or offer or (ii) 
implement or continue any promotion or discount in connection with any “store closing,”  liquidation or 
similar sales commenced prior to the Sale Commencement Date. 

(o) Since April 17, 2023, Merchant has not and, from and after the date hereof 
through and including the Sale Termination Date, Merchant shall not transfer any goods from the Closing 
Stores to the Closing Stores or the Distribution Center. 11.2 Agent’s Representations, Warranties, and Covenants.  Agent hereby 
represents, warrants and covenants in favor of Merchant as follows: 

(a) Agent: (i) is a limited liability company duly and validly existing and in good 
standing under the laws of the State of Delaware; (ii) has all requisite power and authority to carry on its 
business as presently conducted and to consummate the transactions contemplated hereby; (iii) is, and 
during the Sale Term will continue to be, duly authorized and qualified to do business and in good 
standing in each jurisdiction where the nature of its business or properties requires such qualification, 
including all jurisdictions in which the Closing Stores are located, except, in each case, to the extent that 
the failure to be in good standing or so qualified could not reasonably be expected to have a material 
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adverse effect on the ability of Agent to execute and deliver this Agreement and perform fully its 
obligations hereunder. 

(b) Agent has the right, power, and authority to execute and deliver each of the 
Agency Documents to which it is a party and to perform fully its obligations thereunder.  Agent has taken 
all necessary actions required to authorize the execution, delivery, and performance of the Agency 
Documents, and no further consent or approval is required on the part of Agent for Agent to enter into 
and deliver the Agency Documents, to perform its obligations thereunder and to consummate the Sale.  
Each of the Agency Documents has been duly executed and delivered by Agent and constitutes the legal, 
valid and binding obligation of Agent enforceable in accordance with its terms.  No court order or decree 
of any federal, state, or local governmental authority or regulatory body is in effect that would prevent or 
impair, or is required for, Agent’s consummation of the transactions contemplated by this Agreement, and 
no consent of any third party which has not been obtained is required therefor, other than as provided 
herein.  No contract or other agreement to which Agent is a party or by which Agent is otherwise bound 
will prevent or impair the consummation of the transactions contemplated by this Agreement. 

(c) No action, arbitration, suit, notice, or legal administrative or other proceeding 
before any court or governmental body has been instituted by or against Agent, or has been settled or 
resolved or, to Agent’s Knowledge, has been threatened against or affects Agent, which questions the 
validity of this Agreement or any action taken or to be taken by Agent in connection with this Agreement 
or which, if adversely determined, would have a material adverse effect upon Agent’s ability to perform 
its obligations under this Agreement. 

(d) The Sale shall be conducted in compliance with all applicable state and local 
laws, rules, and regulations and Merchant’s leases and other agreements, except as otherwise provided for 
in the Sale Guidelines and Approval Order. 

(e) Absent prior consent by Merchant, Agent will not cause any non-emergency 
repairs or maintenance (emergency repairs are repairs necessary to preserve the security of a Closing 
Store premise or to ensure customer safety) to be conducted at the Closing Stores. 

(f) To the best of Agent’s Knowledge, all Additional Agent Goods are in 
compliance with all applicable federal, state or local product safety laws, rules and standards.  All 
Additional Agent Goods shall be of like kind and no lesser quality to the Merchandise or Inventory under 
Honored Open Purchase Orders located in the Closing Stores. 

Section 12.  Insurance. 12.1 Merchant’s Liability Insurance.  Merchant shall continue at its cost and 
expense until the Sale Termination Date, in each case, in such amounts as it currently has in 
effect, all of its respective liability insurance policies, including, without limitation, commercial 
general liability, products liability, comprehensive public liability, auto liability and umbrella 
liability insurance, covering injuries to persons and property in, or in connection with, 
Merchant’s operation of the Closing Stores in effect on the date hereof (collectively, the 
“Liability Insurance Policies”); and Merchant shall cause Agent to be named as an additional 
named insured (as its interest may appear) with respect to all such policies.  Merchant shall 
deliver to Agent certificates evidencing such insurance setting forth the duration thereof and 
naming Agent as an additional named insured, in form reasonably satisfactory to Agent.  All 
such policies shall require at least thirty (30) days’ prior notice to Agent of cancellation, non-
renewal or material change during the Sale Term.  In the event of a claim under any such 
policies, Merchant shall be responsible for the payment of all deductibles, retentions or self-
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insured amounts thereunder, unless it is determined that liability arose by reason of the willful 
misconduct or grossly negligent acts or omissions of Agent, or Agent’s employees, independent 
contractors or agents.  Merchant shall not make any change in the amount of any deductibles or 
self-insurance amounts prior to Sale Termination Date without Agent’s prior written consent.    12.2 Merchant’s Casualty Insurance.  Merchant shall continue until the Sale 
Termination Date fire, flood, theft and extended coverage casualty insurance, in each case, in 
effect on the date hereof (collectively, the “Casualty Insurance Policies”) covering the 
Merchandise in a total amount equal to no less than the Cost Value thereof.  From and after the 
date of this Agreement until the Sale Termination Date, as applicable, all such policies will also 
name Agent as loss payee (as its interest may appear).  In the event of a loss to the Merchandise 
on or after the date of this Agreement, the proceeds of such insurance attributable to the 
Merchandise shall constitute Proceeds hereunder.  Merchant shall deliver to Agent certificates 
evidencing such insurance, setting forth the duration thereof and naming Agent as loss payee, in 
form and substance reasonably satisfactory to Agent.  All such policies shall require at least 
thirty (30) days’ prior notice to Agent of cancellation, non-renewal or material change during the 
Sale Term.  Merchant shall not make any change in the amount of any deductibles or self-
insurance amounts prior to the Sale Termination Date without Agent’s prior written consent.  12.3 Agent’s Insurance.  Agent shall maintain at Agent’s cost as an Expense 
hereunder throughout the Sale Term, in such amounts as it currently has in effect, commercial 
general liability policies covering injuries to persons and property in or in connection with 
Agent’s agency at the Closing Stores, and shall cause Merchant to be named as an additional 
insured with respect to such policies.  Agent shall deliver to Merchant certificates evidencing 
such insurance policies setting forth the duration thereof and naming Merchant as an additional 
insured, in form and substance reasonably satisfactory to Merchant.  In the event of a claim 
under any such policies, Agent shall be responsible for the payment of all deductibles, retentions 
or self-insured amounts thereunder, unless it is determined that liability arose by reason of the 
willful misconduct or grossly negligent acts or omissions of Merchant or Merchant’s employees, 
as applicable, independent contractors or agents (other than Agent or Agent’s employees, agents 
or independent contractors).  Agent shall not make any change in the amount of any deductibles 
or self insurance amounts prior to the Sale Termination Date without Merchant’s prior written 
consent. 12.4 Worker’s Compensation Insurance.  Merchant shall continue and maintain 
in full force and effect workers’ compensation insurance (including employer liability insurance) 
covering all Retained Employees in compliance with all statutory requirements.  For the 
avoidance of doubt, all cost, expenses and liabilities incurred in connection with such 
continuation and maintenance of workers’ compensation insurance shall be the responsibility of, 
and borne by, Merchant.  

Section 13.  Indemnification. 13.1 Merchant’s Indemnification.  Merchant shall, severally as to themselves 
only, indemnify and hold Agent and its officers, directors, employees, agents, representatives, 
and independent contractors (collectively, “Agent Indemnified Parties”) harmless from and 
against all claims, causes of action, demands, penalties, losses, liability, damage, or other 
obligations, including, without limitation, reasonable attorneys’ fees and expenses, directly or 
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indirectly asserted against, resulting from or related to: (i) Merchant’s material breach of or 
failure to comply with any of its agreements, covenants, representations or warranties contained 
in this Agreement; (ii) subject to Agent’s compliance with its obligations under Section 8.3 
hereof, any failure by Merchant (for which Merchant shall have the indemnity obligations 
hereunder) to pay any Sales Taxes to the proper taxing authorities or to properly file with any 
taxing authorities any reports or documents required by applicable law to be filed in respect 
thereof; (iii) any failure of Merchant to pay to its employees any wages, salaries or benefits due 
to such employees during the Sale Term; (iv) any consumer warranty or products liability claims 
relating to Merchandise; (v) any liability or other claims asserted by customers, any of 
Merchant’s employees, or any other person against any Agent Indemnified Party (including, 
without limitation, claims by employees arising under collective bargaining agreements, 
worker’s compensation, or under the WARN Act); (vi) any harassment or any other unlawful, 
tortious, or otherwise actionable treatment of any customers, employees or agents of Agent by 
Merchant or any of their respective representatives (other than Agent); (vi) any failure of 
Merchant to pay to any Occupancy Expenses or Central Service Expenses during the Sale Term; 
(vii) any breach of this Agreement by Merchant; and (viii) the gross negligence (including 
omissions) or willful misconduct of Merchant, as applicable, or their respective officers, 
directors, employees, agents (other than Agent) or representatives.   13.2 Agent Indemnification.  Agent shall indemnify and hold Merchant and its 
officers, directors, employees, agents and representatives harmless from and against all claims, 
causes of action, demands, penalties, losses, liability, damage, or other obligations, including, 
without limitation, reasonable attorneys’ fees and expenses, directly or indirectly asserted 
against, resulting from, or related to: (i) Agent’s material breach of or failure to comply with any 
of its agreements, covenants, representations or warranties contained in this Agreement; (ii) any 
claims by any party engaged by Agent as an employee or independent contractor arising out of 
such employment; (iii) any harassment or any other unlawful, tortious or otherwise actionable 
treatment of any customers, employees or agents of Merchant by Agent or any of its 
representatives; (iv) any consumer warranty or products liability claims relating to Additional 
Agent Goods; (v) as set forth in Section 8.3 above; (vi) any breach of this Agreement by Agent; 
and (vii) the gross negligence (including omissions) or willful misconduct of Agent, its officers, 
directors, employees, agents or representatives. 

Section 14.  Defaults.  The following shall constitute “Events of Default” hereunder: 

(a) Merchant or Agent shall fail to perform any material obligation hereunder if such 
failure remains uncured ten (10) days after receipt of written notice thereof;  

(b) Any representation or warranty made by Merchant or Agent proves untrue in any 
material respect as of the date made and, to the extent curable, continues uncured ten (10) days after 
written notice to the defaulting party; 

(c) The entry of an order converting Merchant’s Bankruptcy Case to a case under 
another chapter of the Bankruptcy Code (other than chapter 11) or the entry of an order appointing a 
chapter 11 trustee; or 

(d) The Sale is terminated prior to the Sale Termination Date or materially 
interrupted or impaired for any reason other than (i) an Event of Default by Agent, or (ii) any other 
material breach or action by Agent not authorized hereunder. 
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Upon an Event of Default, the non-defaulting party (in the case of (a), (b), or (d) above), or Agent (in the 
case of (c) above) may in its discretion elect to terminate this Agreement, and any party’s damages or 
entitlement to equitable relief on account of an Event of Default shall (in addition to the right to terminate 
as provided above) be determined by a court of competent jurisdiction. 

Section 15.  Agent’s Security Interest.   

(a) Subject to entry of the Approval Order and payment of the Initial Purchase Price 
and deposit of the Escrow Amount with the Escrow Agent at the Initial Closing, Merchant hereby grants 
to Agent first priority, senior security interests in and liens upon: (i) the Merchandise; (ii) the Additional 
Agent Goods; (iii) all Proceeds (including, without limitation, processor receivables and credit card 
Proceeds); (iv) the Designated F&E; (v) Other Proceeds; and (vi) all “proceeds” (within the meaning of 
Section 9-102(a)(64) of the Code) of each of the foregoing (all of which are collectively referred to herein 
as the “Agent Collateral”).  Upon entry of the Approval Order, but subject to the Closing and to the 
preceding sentence, the security interests and liens granted to Agent hereunder shall be deemed properly 
perfected without the necessity of filing UCC-1 financing statements or any other documentation. 

(b) Subject to entry of the Approval Order and payment of Initial Purchase Price and 
deposit of the Escrow Amount with the Escrow Agent at the Initial Closing, Merchant shall not sell, 
grant, assign or transfer any security interest in, or permit to exist any lien or encumbrance on, any of 
Agent Collateral other than in favor of Agent. 

(c)  In the event of an occurrence of an Event of Default other than by Agent, in any 
jurisdiction where the enforcement of its rights hereunder is sought, Agent shall have, in addition to all 
other rights and remedies, the rights and remedies of a secured party under the Code. 

(d) “Code” shall mean the Uniform Commercial Code as the same may be in effect 
from time to time in the State of Delaware. 

Section 16.  Miscellaneous.   16.1 Notices.  All notices and communications provided for pursuant to this 
Agreement shall be in writing and sent by email, by hand, by facsimile or by Federal Express or 
other recognized overnight delivery service, as follows: 

If to Agent: HILCO MERCHANT RESOURCES, LLC 
5 Revere Drive, Suite 206 
Northbrook, IL 60062 
Attn: Ian S. Fredericks and Sarah Baker 
Tel: (847) 418-2075 
Fax: (847) 897-0859 
Email: ifredericks@hilcotrading.com and 
           sbaker@hilcoglobal.com 

 
 

 
With a copy (which shall not constitute notice to Agent) 
to: 

 
Reimer & Braunstein LLP 
Times Square Tower, Suite 2506 
Seven Times Square 
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New York, New York 10036 
Email: sfox@riemerlaw.com  
Attn: Steven Fox  

 
 
 
 

If to Merchant:  Tuesday Morning Corporation 
    6250 LBJ Freeway 
    Dallas, TX 75240 
    Email: aberger@tuesdaymorning.com  
    Attn: Andrew Berger 
 

 
With a copy (which shall not constitute notice to Sellers) 
to: 

legal@tuesdaymorning.com 
  
   Munsch Hardt Kopf & Harr, P.C.  
   500 N. Akard Street, Suite 3800 
   Dallas, TX 75201 
   Email: dperry@munsch.com  
   Attn: Deborah Perry  
 
   Munsch Hardt Kopf & Harr, P.C.  
   500 N. Akard Street, Suite 3800 
   Dallas, TX 75201 
   Email: klippman@munsch.com  

Attn: Kevin Lippman 

  16.2 Governing Law; Exclusive Jurisdiction.  This Agreement shall be 
governed by and interpreted in accordance with the laws of the State of Texas, without reference 
to any conflict of laws provisions thereof, except where governed by the Bankruptcy Code.  Each 
of the parties hereto irrevocably and unconditionally submits, for itself and its properties, to the 
exclusive jurisdiction of the Bankruptcy Court, in any action or proceeding arising out of or 
relating to this Agreement.  16.3 Amendments; Third Party Rights.  This Agreement may not be modified 
except in a written instrument executed by each of the parties hereto.  .   16.4 No Waiver.  No consent or waiver by any party, express or implied, to or 
of any breach or default by the other in the performance of its obligations hereunder shall be 
deemed or construed to be a consent or waiver to or of any other breach or default in the 
performance by such other party of the same or any other obligation of such party.  Failure on 
the part of any party to complain of any act or failure to act by the other party or to declare the 
other party in default, irrespective of how long such failure continues, shall not constitute a 
waiver by such party of its rights hereunder. 
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16.5 Currency.  All reference to dollars in this Agreement and all schedules, 
exhibits, and ancillary documents related to this Agreement shall refer to US dollars.    16.6 Successors and Assigns.  This Agreement shall inure to the benefit of and 
be binding upon Agent and Merchant and their respective successors and permitted assigns, 
including, without limitation, any chapter 11 or chapter 7 trustee; provided, however, that this 
Agreement may not be assigned by Merchant or Agent to any party without the prior written 
consent of the other; further provided, however, that Agent shall have the right to syndicate this 
Agreement upon notice to (but not consent of) Merchant, but Agent shall remain liable under this 
Agreement not withstanding such syndication.   16.7 Execution in Counterparts.  This Agreement may be executed in one or 
more counterparts.  Each such counterpart shall be deemed an original, but all such counterparts 
together shall constitute one and the same agreement.  This Agreement, to the extent signed and 
delivered by means of a facsimile machine, electronic mail, or other electronic transmission in 
which the actual signature is evident, shall be treated in all manner and respects as an original 
agreement or instrument and shall be considered to have the same binding legal effect as if it 
were the original signed version thereof delivered in person.  At the request of any party hereto, 
each other party hereto or thereto shall re-execute original forms hereof and deliver them to all 
other parties.  No party hereto shall raise the use of a facsimile machine, electronic mail, or other 
electronic transmission in which the actual signature is evident to deliver a signature or the fact 
that any signature or agreement or instrument was transmitted or communicated through the use 
of a facsimile machine, electronic mail, or other electronic transmission in which the actual 
signature is evident as a defense to the formation of a contract and each party forever waives 
such defense.  In proving this Agreement, it shall not be necessary to produce or account for 
more than one such counterpart signed by the party against which enforcement is sought.   16.8 Section Headings.  The headings of sections of this Agreement are 
inserted for convenience only and shall not be considered for the purpose of determining the 
meaning or legal effect of any provisions hereof. 16.9 Wiring of Funds.  All amounts required to be paid by Merchant or Agent 
under any provision of this Agreement shall be made by wire transfer of immediately available 
funds which shall be wired by Merchant or Agent, as applicable, no later as 2:00 p.m. (Eastern 
Time) on the date that such payment is due; provided, however, that all of the information 
necessary to complete the wire transfer has been received by Merchant or Agent, as applicable, 
by 10:00 a.m. (Eastern Time) on the date that such payment is due.  In the event that the date on 
which any such payment is due is not a Business Day, then such payment shall be made by wire 
transfer on the next Business Day. 16.10 Nature of Remedies.  No failure to exercise and no delay in exercising, on 
the part of Agent, any right, remedy, power, privilege or adjustment hereunder, shall operate as a 
waiver thereof; nor shall any single or partial exercise of any right, remedy, power, privilege, or 
adjustment hereunder preclude any other or further exercise thereof or the exercise of any other 
right, remedy, power, privilege, or adjustment. 16.11 Effectiveness.  For the avoidance, unless otherwise agreed to by Merchant 
and Agent in writing, this Agreement shall only become effective upon the Closing.  
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16.12 APA Obligations.  Agent hereby covenants and agrees to comply with the 
provisions of the APA applicable to Agent. 16.13 Entire Agreement.  This Agreement and the APA contain the entire 
agreement between Merchant and Agent with respect to the transactions contemplated hereby 
and supersedes and cancels all prior agreements, including, without limitation, all proposals, 
letters of intent or representations, written or oral, with respect thereto.  In the event of any 
ambiguity, conflict or inconsistency between the terms of this Agreement and the terms of the 
APA, the applicable terms of the Agency Agreement will govern and control in all respects. 

[SIGNATURE PAGE TO FOLLOW] 
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IN WITNESS WHEREOF, Agent and Merchant hereby execute this Agreement by their 
duly authorized representatives as a sealed instrument as of the day and year first written above. 

MERCHANT: 
 
TUESDAY MORNING CORPORATION 
 
 

By:      ______________________________  
Name: Andrew Berger 
Title:   Chief Executive Officer 

 
 

TMI HOLDINGS, INC. 
 
 

By:      ______________________________  
Name: Andrew Berger 
Title:   Chief Executive Officer 
 

 
TUESDAY MORNING, INC. 
 
 

By:      ______________________________  
Name: Andrew Berger 
Title:  Chief Executive Officer 

 
 

FRIDAY MORNING, LLC 
 
 

By:      ______________________________  
Name: Andrew Berger 
Title:   Chief Executive Officer 

 
[SIGNATURES CONTINUE ON FOLLOWING PAGE] 
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DAYS OF THE WEEK, INC. 
 
 

By:      ______________________________  
Name: Andrew Berger 
Title:   Chief Executive Officer 

 
  
NIGHTS OF THE WEEK, INC. 
 
 

By:      ______________________________  
Name: Andrew Berger 
Title:   Chief Executive Officer 
 

 
TUESDAY MORNING PARTNERS, LTD. 
 
 

By:      ______________________________  
Name: Andrew Berger 
Title:   Chief Executive Officer
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IN WITNESS WHEREOF, Agent and Merchant hereby execute this Agreement by their 
duly authorized representatives as a sealed instrument as of the day and year first written above. 

 
 AGENT:  
 
 HILCO MERCHANT RESOURCES, LLC 

 
 
By:      ______________________________  
Name:  Ian S. Fredericks 
Title:    President 

 
 

 
 
List of Exhibits 
 
 
Exhibit 1 – Closing Stores 
Exhibit 4.1(c) – Per Store, Per Diem Occupancy Expenses 
Exhibit 6.2 – Sale Guidelines 
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Agency Agreement  

Exhibit 1 – Closing Stores 
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Agency Agreement  

Exhibit 4.1(c) – Per Store, Per Diem Occupancy Expenses  
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Agency Agreement  

Exhibit 6.2 – Sale Guidelines  
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 1 

[_] SALE GUIDELINES 

A.  The Sale shall be conducted so that the Stores in which sales are to occur will remain open no longer 
than during the normal hours of operation provided for in the respective leases for the Stores. 

B.  The Sale shall be conducted in accordance with applicable state and local “Blue Laws”, where 
applicable, so that no Sale shall be conducted on Sunday unless the Merchant had been operating such Store on 
a Sunday. 

C.  On “shopping center” property, the Agent shall not distribute handbills, leaflets or other written 
materials to customers outside of any Stores’ premises, unless permitted by the lease or, if distribution is 
customary in the “shopping center” in which such Store is located; provided that Agent may solicit customers in 
the Stores themselves. On “shopping center” property, the Agent shall not use any flashing lights or amplified 
sound to advertise the Sale or solicit customers, except as permitted under the applicable lease or agreed to by 
the landlord. 

D.  At the conclusion of the Sale, the Agent shall vacate the Stores in broom clean condition, and shall leave 
the Locations in the same condition as on Sale Commencement Date, ordinary wear and tear excepted, in 
accordance with Section 6 of the Agency Agreement, provided, however, that the Merchant and the Agent 
hereby do not undertake any greater obligation than as set forth in an applicable lease with respect to a Store.  
The Agent and Merchant may abandon any FF&E not sold in the Sale at the Stores at the conclusion of the Sale.  
Any abandoned FF&E left in a Store after a lease is rejected shall be deemed abandoned to the landlord having a 
right to dispose of the same as the landlord chooses without any liability whatsoever on the part of the landlord 
to any party and without waiver of any damage claims against the Merchant. For the avoidance of doubt, as of 
the Sale Termination Date, the Agent may abandon, in place and without further responsibility, any FF&E 
located at a Store. 

E.  . The Merchant and the Agent may advertise the Sale as a “going out of business,” “store closing” “sale 
on everything”, “everything must go”, or similar themed sale.  

F. Agent shall be permitted to utilize display, hanging signs, and interior banners in connection with the 
Sale; provided, however, that such display, hanging signs, and interior banners shall be professionally produced 
and hung in a professional manner. The Merchant and the Agent shall not use neon or day-glo on its display, 
hanging signs, or interior banners.  Furthermore, with respect to enclosed mall locations, no exterior signs or 
signs in common areas of a mall shall be used unless otherwise expressly permitted in these Sale Guidelines.  In 
addition, the Merchant and the Agent shall be permitted to utilize exterior banners at (i) non-enclosed mall 
Stores and (ii) enclosed mall Stores to the extent the entrance to the applicable Store does not require entry into 
the enclosed mall common area; provided, however, that such banners shall be located or hung so as to make 
clear that the Sale is being conducted only at the affected Store, shall not be wider than the storefront of the 
Store, and shall not be larger than 4 feet x 40 feet.  In addition, the Merchant and the Agent shall be permitted to 
utilize sign walkers and A-frames in a safe and professional manner and in accordance with the terms of the 
Approval Order.   Nothing contained in these Sale Guidelines shall be construed to create or impose upon the 
Agent any additional restrictions not contained in the applicable lease agreement. 

F.  Conspicuous signs shall be posted in the cash register areas of each of the affected Stores to effect that 
“all sales are final.”    

G.  Except with respect to the hanging of exterior banners, the Agent shall not make any alterations to the 
storefront or exterior walls of any Stores. 

H.  The Agent shall not make any alterations to interior or exterior Store lighting. No property of the 
landlord of a Store shall be removed or sold during the Sale. The hanging of exterior banners or in-Store signage 
and banners shall not constitute an alteration to a Store.  
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I.  The Agent shall keep Store premises and surrounding areas clear and orderly consistent with present 
practices. 

J.  Subject to the provisions of the Agency Agreement the Agent shall have the right to sell all furniture, 
fixtures, and equipment located at the Stores and Distribution Center(s) (the “FF&E”).  The Agent may advertise 
the sale of the FF&E in a manner consistent with these guidelines at the Stores and Distribution Center(s).  The 
purchasers of any FF&E sold during the sale shall be permitted to remove the FF&E either through the back 
shipping areas at any time, or through other areas after Store business hours. For the avoidance of doubt, as of 
the Sale Termination Date, the Agent may abandon, in place and without further responsibility, any FF&E. 

K. The Agent shall be entitled to include Additional Agent Goods in the Sale in accordance with the terms 
of the Approval Order and the Agency Agreement.   

L.  At the conclusion of the Sale at each Store, pending assumption or rejection of applicable leases, the 
landlords of the Stores shall have reasonable access to the Stores’ premises as set forth in the applicable leases.  
The Merchant, the Agent and their agents and representatives shall continue to have exclusive and unfettered 
access to the Stores. 

M.  Post-petition rents shall be paid by the Merchant as required by the Bankruptcy Code until the rejection 
or assumption and assignment of each lease.  Agent shall have no responsibility therefor. 

N.   The rights of landlords against Merchant for any damages to a Store shall be reserved in accordance 
with the provisions of the applicable lease.  

O.      If and to the extent that the landlord of any Store affected hereby contends that the Agent or Merchant is 
in breach of or default under these Sale Guidelines, such landlord shall email or deliver written notice by 
overnight delivery on the Merchant’s counsel and the Agent’s counsel as follows: 

If to the Merchant: 
 
 
 
 
 
 
 
 
If to the Agent:  
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Exhibit B – Asset Purchase Agreement 

Exhibit B  
 

Bill of Sale  
 

For good and valuable consideration, the receipt and adequacy of which are hereby 
acknowledged, Tuesday Morning Corporation, TMI Holdings, Inc., Tuesday Morning, Inc., 
Friday Morning, LLC, Days of the Week, Inc., Nights of the Week, Inc., and Tuesday Morning 
Partners, Ltd. (collectively, the “Sellers” and each, a “Seller”), do hereby grant, bargain, 
transfer, sell, assign, convey and deliver to Hilco Merchant Resources, LLC (“Purchaser”), all 
of their right, title, and interest in and to the Acquired Assets, as such term is defined in the Asset 
Purchase Agreement, dated as of April 24, 2023 (the “Agreement”), among Sellers and 
Purchaser, to have and to hold the same unto Purchaser, its successors and assigns, forever. 

This Bill of Sale is subject in all respects to the terms and conditions of the Agreement, 
all of which shall survive the execution and delivery of this Bill of Sale in accordance with the 
terms of the Agreement. The Acquired Assets are being delivered pursuant to the terms and 
conditions contained in the Agreement. Nothing contained herein shall supersede, amend, alter 
or modify (nor shall it be deemed or construed to supersede, amend, alter or modify) any of the 
terms or conditions of the Agreement in any manner whatsoever. In the event of any conflict 
between the provisions of this Bill of Sale and the provisions of the Agreement, the provisions of 
the Agreement shall control and prevail. 

Purchaser acknowledges that Sellers make no representation or warranty with respect to 
the Acquired Assets being conveyed hereby except as specifically set forth in the Agreement. 
Notwithstanding anything herein to the contrary, the Acquired Assets shall not include the 
Excluded Assets (as defined in the Agreement). This Bill of Sale shall be governed and 
interpreted in accordance with federal bankruptcy law, to the extent applicable, and where state 
law is implicated the laws of the State of Texas, without regard to principles of conflicts of law, 
except to the extent that United States bankruptcy law is applicable.  The Bankruptcy Court (as 
defined in the Agreement) will have jurisdiction over the parties hereto and any and all disputes 
between or among the parties, whether in law or equity, arising out of or relating to this Bill of 
Sale or any agreement contemplated hereby. Each of the parties hereto hereby irrevocably 
waives any and all right to trial by jury in any legal proceeding arising out of or related to this 
Bill of Sale or the transactions contemplated hereby. 

[Signature page follows]
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IN WITNESS WHEREOF, the undersigned have duly executed this Bill of Sale to be 
effective as of the Effective Date. 

SELLERS: 
 
TUESDAY MORNING CORPORATION 
 
 
By:  
Name: Andrew Berger 
Title: Chief Executive Officer 
 
 
TMI HOLDINGS, INC. 
 

 
By:  
Name: Andrew Berger 
Title: Chief Executive Officer 
 
 
TUESDAY MORNING, INC. 
 
 
By:  
Name: Andrew Berger 
Title: Chief Executive Officer 
 
 
FRIDAY MORNING, LLC 
 
 
By:  
Name: Andrew Berger 
Title: Chief Executive Officer 
 

[Signatures continue on following page]
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DAYS OF THE WEEK, INC. 
 
 
By:  
Name: Andrew Berger 
Title: Chief Executive Officer 
 
 
NIGHTS OF THE WEEK, INC. 
 
 
By:  
Name: Andrew Berger 
Title: Chief Executive Officer 
 
 
TUESDAY MORNING PARTNERS, LTD. 
 
 
By:  
Name: Andrew Berger 
Title: Chief Executive Officer 
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IN WITNESS WHEREOF, the undersigned have duly executed this Bill of Sale to be 
effective as of the Effective Date. 

      PURCHASER: 

 
HILCO MERCHANT RESOURCES, LLC 
 
 
By:  
Name: Ian S. Fredericks 
Title:  President 
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Exhibit C  
 

Sale Approval Order  
 

(see attached) 
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Exhibit D 
 

Assignment and Assumption Agreement  
 

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (this “Agreement”) is made to be 
effective as of April 28, 2023 (the “Effective Date”), by and among Tuesday Morning Corporation, TMI 
Holdings, Inc., Tuesday Morning, Inc., Friday Morning, LLC, Days of the Week, Inc., Nights of the 
Week, Inc., and Tuesday Morning Partners, Ltd. (collectively, the “Sellers” and each, a “Seller”) and 
Hilco Merchant Resources, LLC (the “Purchaser”).  This Agreement is executed pursuant to the terms of 
that certain Asset Purchase Agreement, dated as of April 24, 2023, by and among Sellers and Purchaser 
(the “Purchase Agreement”). 

In consideration of the foregoing premises and other good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged, Sellers and Purchaser agree as follows: 

1. Capitalized Terms.  Any capitalized term not defined in this Agreement shall have the 
meaning assigned to such term in the Purchase Agreement. 

2. Assignment and Assumption of Liabilities.  Upon the terms and subject to the conditions 
of the Purchase Agreement, Sellers hereby assign to Purchaser, and Purchaser hereby assumes from 
Sellers and shall thereafter be responsible for the payment, performance or discharge of the Assumed 
Liabilities. Notwithstanding anything to the contrary in this Agreement, except for the Assumed 
Liabilities, Purchaser shall not assume and shall not be in any way liable or responsible for (whether 
directly, indirectly, contingently or otherwise) any Excluded Liabilities, and the parties hereto agree that 
all such Excluded Liabilities shall remain the sole responsibility of Sellers. 

3. Assignment and Assumption of Assumed Contracts and Leases. Sellers hereby sell, 
assign, grant, convey and transfer to Purchaser all of Sellers’ respective right, title and interest in and to 
the Assumed Contracts and Leases. Purchaser hereby accepts such assignment and transfer of the 
Assumed Contracts and Leases and assumes all of Sellers’ duties and obligations under the Assumed 
Contracts and Leases (other than the Excluded Liabilities) and agrees to pay, perform and discharge, as 
and when due, all of the obligations of Sellers under the Assumed Contracts and Leases (other than the 
Excluded Liabilities) accruing on and after the Effective Date, all with full force and effect as if Purchaser 
were a signatory to each of such Assumed Contracts and Leases.  Notwithstanding anything herein to the 
contrary, the Assumed Contracts and Leases shall not include the Excluded Contracts and Leases. 

4. Purchase Agreement. Notwithstanding any other provisions of this Agreement to the 
contrary, nothing contained in this Agreement shall in any way supersede, replace, restate, amend, 
expand, or otherwise modify in any way any provision or limitation of the Purchase Agreement or any 
rights, obligations, representations, warranties or remedies of the parties under the Purchase Agreement.  
This Agreement is being delivered pursuant to the Purchase Agreement to effect the transfer of the 
Assumed Contracts and Leases and the Assumed Liabilities pursuant to the Purchase Agreement, and it is 
subject to all of the terms, conditions and limitations set forth in the Purchase Agreement. 

5. Governing Law.  This Agreement shall be governed and interpreted in accordance with 
the laws of the State of Texas without regard to principles of conflicts of law, except to the extent that 
United States bankruptcy law is applicable. 

6. Further Assurances.  Each of the parties hereto shall, and shall cause their respective 
Affiliates to, execute and deliver such additional documents, instruments, conveyances, and assurances 
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and take such further actions as may be reasonably required to carry out the provisions hereof and give 
effect to the transactions contemplated by this Agreement. 

7. No Third Party Beneficiaries.  The sole purpose hereof is to transfer and convey to 
Purchaser the Assumed Contracts and Leases and the Assumed Liabilities and to evidence the assumption 
by Purchaser of the Assumed Liabilities and not to create third party beneficiary rights. 

8. Counterparts.  This Agreement may be executed (including by facsimile or other 
electronic transmission) in one or more counterparts, each of which shall be deemed to be an original, but 
all of which together shall constitute one and the same instrument. 

9. Successors and Assigns. This Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns. 

[SIGNATURE PAGE FOLLOWS] 
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The undersigned have caused this Agreement to be executed as of the Effective Date. 
 

SELLERS: 
 
TUESDAY MORNING CORPORATION 
 
 
By:_________________________________ 
Name: Andrew Berger 
Title: Chief Executive Officer 
 
 
TMI HOLDINGS, INC. 
 

 
By:_________________________________ 
Name: Andrew Berger 
Title: Chief Executive Officer 
 
 
TUESDAY MORNING, INC. 
 
 
By:_________________________________ 
Name: Andrew Berger 
Title: Chief Executive Officer 
 
 
FRIDAY MORNING, LLC 
 
 
By:_________________________________ 
Name: Andrew Berger 
Title: Chief Executive Officer 
 

[SIGNATURES CONTINUE ON FOLLOWING PAGE]
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DAYS OF THE WEEK, INC. 
 
 
By:_________________________________ 
Name: Andrew Berger 
Title: Chief Executive Officer 
 
 
NIGHTS OF THE WEEK, INC. 
 
 
By:_________________________________ 
Name: Andrew Berger 
Title: Chief Executive Officer 
 
 
TUESDAY MORNING PARTNERS, LTD. 
 
 
By:_________________________________ 
Name: Andrew Berger 
Title: Chief Executive Officer 
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Exhibit E  
 

Intellectual Property Assignment Agreement 
 

This INTELLECTUAL PROPERTY ASSIGNMENT AGREEMENT (this “Agreement”), 
effective as of April 28, 2023 (the “Effective Date”), is by and among Tuesday Morning 
Corporation, TMI Holdings, Inc., Tuesday Morning, Inc., Friday Morning, LLC, Days of the Week, 
Inc., Nights of the Week, Inc., and Tuesday Morning Partners, Ltd. (collectively, the “Assignors” 
and each, an “Assignor”) and Hilco Merchant Resources, LLC (the “Assignee”).  Assignors and 
Assignee may be referred to in this Agreement individually as a “Party” and together as the 
“Parties”. 

In consideration of good and valuable consideration as acknowledged by the Parties it is 
agreed by and between the Parties as follows: 

ARTICLE I 
DEFINITIONS 

For purposes of this Agreement, the following capitalized terms are defined in this Article 1 
and shall have the meaning specified herein.  

 “Copyrights” means, collectively, any and all copyright rights, design rights, copyright 
applications, copyright registrations and like protections in each work or authorship and derivative 
work thereof, whether published or unpublished and whether or not the same also constitutes a trade 
secret, including those listed on Exhibit A to this Agreement. 

“Domains” mean the internet domain names listed on Exhibit B to this Agreement. 

 “Patents” means, collectively, all patents, patent applications and like protections including, 
without limitation, improvements, divisions, continuations, renewals, reissues, extensions and 
continuations-in-part of the same, including any rights to those listed on Exhibit C to this 
Agreement.  

“Trademarks” means, collectively, trademarks, trademark applications, service marks, trade 
names, trade dress, design rights, domain names and other identifiers of origin (including all 
applications for, or registrations of, each of the foregoing), and the entire goodwill of the business of 
Assignors, including those as listed on Exhibit D to this Agreement.  

“Assigned Property” means, collectively, the Copyrights, Domains, Patents, and 
Trademarks as those terms are defined in this Agreement, including without limitation (i) the 
goodwill of the business associated therewith, (ii) all rights of Assignor, if any, to obtain 
registrations, renewals, and extensions of the Assigned Property, individually or collectively, that 
may be secured under the laws now or hereafter in force and effect in the United States, or in any 
other country or countries; and (b) all rights of Assignor, if any, to sue for all past infringements of 
the Assigned Property, both at common law and under the statutes of the United States or any other 
country.  
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ARTICLE II 
ASSIGNMENT 

1. Assignment. Assignors hereby irrevocably assign, transfer, and convey to Assignee, its 
successors and assigns, any and all of their right, title, and interest in and to the Assigned 
Property. By making this Agreement, Assignors are not representing or warranting that they 
have any rights or interests in or to the Domains listed on Exhibit B to this Agreement. 

 
2. Successors and Assigns.  This Assignment will be fully binding upon, inure to the benefit of 

and be enforceable by the Parties and their respective successors and assigns. 
 

3. Severability. The provisions of this Agreement are severable and the invalidity or 
unenforceability of any provision does not affect the validity or enforceability of the other 
provisions of this Agreement.   
 

4. Counterparts. This Agreement may be executed (including by facsimile or other electronic 
transmission) in one or more counterparts, each of which shall be deemed to be an original, 
but all of which together shall constitute one and the same instrument.  
 

5. Governing Law.  This Agreement shall be governed and interpreted in accordance with the 
United States bankruptcy law, except to the extent that the laws of the State of Texas, without 
regard to principles of conflicts of law, are applicable. 

 
 [SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by 
their duly authorized representatives as of the Effective Date.  

ASSIGNORS: 
 
TUESDAY MORNING CORPORATION 
 
 
By:_________________________________ 
Name: Andrew Berger 
Title: Chief Executive Officer 
 
 
TMI HOLDINGS, INC. 
 

 
By:_________________________________ 
Name: Andrew Berger 
Title: Chief Executive Officer 
 
 
TUESDAY MORNING, INC. 
 
 
By:_________________________________ 
Name: Andrew Berger 
Title: Chief Executive Officer 
 
 
FRIDAY MORNING, LLC 
 
 
By:_________________________________ 
Name: Andrew Berger 
Title: Chief Executive Officer 
 

[SIGNATURES CONTINUE ON FOLLOWING PAGE]
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DAYS OF THE WEEK, INC. 
 
 
By:_________________________________ 
Name: Andrew Berger 
Title: Chief Executive Officer 
 
 
NIGHTS OF THE WEEK, INC. 
 
 
By:_________________________________ 
Name: Andrew Berger 
Title: Chief Executive Officer 
 
 
TUESDAY MORNING PARTNERS, LTD. 
 
 
By:_________________________________ 
Name: Andrew Berger 
Title: Chief Executive Officer 
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by 
their duly authorized representatives as of the Effective Date.  

 

      ASSIGNEE: 

 
HILCO MERCHANT RESOURCES, LLC 
 
 
By:_________________________________ 
Name: Ian S. Fredericks 
Title: President 
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Exhibit A - Copyrights 

 
None.
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Exhibit B – Domains 

Network Solutions  

emailtuesdaymorning.com  
etreasures.info  
etreasures.us  
napastyle.com  
napastyle.info  
napastyle.net  
napastylebarndoor.com  
teusday-morning.biz  
teusday-morning.com  
teusday-morning.info  
teusday-morning.net  
teusday-morning.org  
teusday-morning.us  
teusdaymorning.biz  
teusdaymorning.info  
teusdaymorning.net  
teusdaymorning.org  
teusdaymorning.us  
tm-etreasures.biz  
tm-etreasures.co.uk  
tm-etreasures.com  
tm-etreasures.info  
tm-etreasures.net  
tm-etreasures.org  
tm-etreasures.us  
tmdirect.biz  
tmdirect.com  
tmdirect.org tmdirect.us 
tmdirect.xyz tmsurvey.com 
tuesday-morning.biz 
tuesday-morning.co.uk tuesday-
morning.info tuesday-morning.net 
tuesday-morning.us tuesdayam.biz 
tuesdayam.co.uk tuesdayam.info 
tuesdayam.net tuesdayam.org 
tuesdayam.us tuesdaymoring.biz 
tuesdaymoring.co.uk 
tuesdaymoring.info 
tuesdaymoring.net 
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CSCGlobal 

tuesdaymoring.org  
tuesdaymoring.us  
tuesdaymorning.biz  
tuesdaymorning.info  
tuesdaymorning.online  
tuesdaymorning.org  
tuesdaymorning.us  
tuesdaymorning.xxx  
tuesdaymorningcorporation.biz  
tuesdaymorningcorporation.co.uk  
tuesdaymorningcorporation.com  
tuesdaymorningcorporation.info  
tuesdaymorningcorporation.net  
tuesdaymorningcorporation.org  
tuesdaymorningcorporation.us  
tuesdaymorningdirect.biz  
tuesdaymorningdirect.co.uk  
tuesdaymorningdirect.com  
tuesdaymorningdirect.info  
tuesdaymorningdirect.net  
tuesdaymorningdirect.org  
tuesdaymorningdirect.site  
tuesdaymorningdirect.us  
tuesdaymorningoffer.biz  
tuesdaymorningoffer.info  
tuesdaymorningoffer.net  
tuesdaymorningoffer.org  
tuesdaymorningoffer.us  
tuesdaymorningonline.biz  
tuesdaymorningonline.info  
tuesdaymorningonline.net  
tuesdaymorningonline.org  
tuesdaymorningonline.us  
tuesdaymorning.com 
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Exhibit C – Patents 

 
 
 

Debtor 

 
 

Patent 

Patent/ 
Application 

No. 

 
 

Issue Date 

 
 

Status 

 
Owned/ 
Licensed 

Tuesday 
Morning 

Partners, Ltd. 

 
 

Culinary Utensil 

 
 

D787281 

 
 

5/23/2017 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
Basting Brush 

Head 

 
 

D784027 

 
 

4/18/2017 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

Kitchen 
Implement 

Handle 

 
 

D778106 

 
 

2/7/2017 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
 

Splatter Shield 

 
 

D778128 

 
 

2/7/2017 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

Kitchen 
Implement 

Handle 

 
 

D778107 

 
 

2/7/2017 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

Kitchen 
Implement 

Handle 

 
 

D778108 

 
 

2/7/2017 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

Kitchen 
Implement 

Handle 

 
 

D784073 

 
 

4/18/2017 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
 

Food Mill 

 
 

D790292 

 
 

6/27/2017 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
 

Wok 

 
 

D816392 

 
 

5/1/2018 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
 

Tagine 

 
 

D798649 

 
 

10/3/2017 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
 

Label 

 
 

D787598 

 
 

5/23/2017 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
 

Label 

 
 

D786976 

 
 

5/16/2017 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
 

Box 

 
 

D787320 

 
 

5/23/2017 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
Baking Pan 

Insert 

 
 

D784066 

 
 

4/18/2017 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
 

Knife 

 
 

D770850 

 
 

11/8/2016 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
 

Baking Sheet 

 
 

D784067 

 
 

4/18/2017 

 
 

Issued 

 
 

Owned 
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Exhibit E – Asset Purchase Agreement 

Tuesday 
Morning 

Partners, Ltd. 

 
Container 
Divider 

 
 

D823133 

 
 

7/17/2018 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
 

Container 

 
 

D930442 

 
 

9/14/2021 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
 

Shears 

 
 

D786634 

 
 

5/16/2017 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
Food Storage 

Container 

 
 

D854382 

 
 

7/23/2019 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
Food Storage 

Container 

 
 

D917237 

 
 

4/27/2021 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

Cookware 
Basting 

Projections 

 
 

D835453 

 
 

12/11/2018 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

Cookware 
Basting 

Projection 

 
 

D882332 

 
 

4/28/2020 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

Cookware Lid 
With Basting 
Projections 

 
 

10264921 

 
 

4/23/2019 

 
 

Issued 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

Cookware Lid 
With Basting 
Projections 

 
 

16/389585 

 
 

07/12/22 

Issued 
Patent 

#11382459 B2 

 
 

Owned 
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Exhibit E – Asset Purchase Agreement 

Exhibit D – Trademarks 
 

Debtor 
 

Trademark 
 

Jurisdiction 
Registration 

No. 
Registration 

Date 
 

Status 
Owned/ 
Licensed 

Tuesday 
Morning 

Partners, Ltd. 

Bird Logo 

 

 
United States 
of America 

 
 

4832441 

 
 

10/13/2015 

 
 

Registered 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
TUESDAY 
MORNING 

 
United States 
of America 

 
 

4993124 

 
 

7/5/2016 

 
 

Registered 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
TUESDAY 
MORNING 

 
United States 
of America 

 
 

1211932 

 
 

10/5/1982 

 
 

Registered 

 
 

Owned 
 
 
 
 

Tuesday 
Morning 

Partners, Ltd. 

TUESDAY 
MORNING 
(Stylized - 

blue 
background - 

one line) 

 

 
 
 
 

United States 
of America 

 
 
 
 
 

5247596 

 
 
 
 
 

7/18/2017 

 
 
 
 
 

Registered 

 
 
 
 
 

Owned 
 
 
 

Tuesday 
Morning 

Partners, Ltd. 

TUESDAY 
MORNING 
(Stylized - 

blue 
background) 

 

 
 
 
 

United States 
of America 

 
 
 
 
 

5247597 

 
 
 
 
 

7/18/2017 

 
 
 
 
 

Registered 

 
 
 
 
 

Owned 
 
 

Tuesday 
Morning 

Partners, Ltd. 

TUESDAY 
MORNING 
(Stylized - 
one line) 

 

 
 
 

United States 
of America 

 
 
 
 

5242780 

 
 
 
 

7/11/2017 

 
 
 
 

Registered 

 
 
 
 

Owned 
 
 
 

Tuesday 
Morning 

Partners, Ltd. 

TUESDAY 
MORNING 
(Stylized - 
stacked) 

 

 
 
 

United States 
of America 

 
 
 
 

5247598 

 
 
 
 

7/18/2017 

 
 
 
 

Registered 

 
 
 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

TUESDAY 
MORNING 

PERKS 

 
United States 
of America 

 
 

4471915 

 
 

1/21/2014 

 
 

Registered 

 
 

Owned 
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Exhibit E – Asset Purchase Agreement 
 

 
Debtor 

 
Trademark 

 
Jurisdiction 

Registration 
No. 

Registration 
Date 

 
Status 

Owned/ 
Licensed 

 
Tuesday 
Morning 

Partners, Ltd. 

INCREDIBL 
E DEALS 

FOR YOUR 
HOME 

 

United States 
of America 

 
 

6037215 

 
 

4/21/2020 

 
 

Registered 

 
 

Owned 
Tuesday 
Morning 

Partners, Ltd. 

 
NAPASTYL 

E 

 
United States 
of America 

 
 

3042352 

 
 

1/10/2006 

 
 

Registered 

 
 

Owned 
 

Tuesday 
Morning 

Partners, Ltd. 

THE BEST 
KITCHEN 
STARTS 

HERE 

 

United States 
of America 

 
 

3303245 

 
 

10/2/2007 

 
 

Registered 

 
 

Owned 
 
 

Tuesday 
Morning, Inc. 

TM CARES 
FUND and 

Design 

 

 
 

United States 
of America 

 
 
 

6102837 

 
 
 

7/14/2020 

 
 
 

Registered 

 
 
 

Owned 
 

Tuesday 
Morning, Inc. 

TUESDAY 
MORNING 

CARES 

 
United States 
of America 

 
 

6075672 

 
 

6/9/2020 

 
 

Registered 

 
 

Owned 
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APPENDICES  

ASSET PURCHASE AGREEMENT 
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Appendix I 
 

Appendix I 
 

Sellers Knowledge Group 
 
Andrew Berger 
Dell Young 
Phillip Hixon 
Martin Lewis 
Steve Dunlap 
Jennyfer Grey 
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Appendix II 
 

Appendix II 
 

Assumed Contracts and Leases  
 
None.  
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Appendix III 
 

Appendix III 
 

Required Consents and Approvals  
 
None.  
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Appendix IV 
 

 
Appendix IV 

 
Required Permits  

 
None. 
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SCHEDULE 2.2(l) 

UNDRAWN LETTERS OF CREDIT  
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